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BRIXRTEETH S, HRICBWT, HERORRIIHTZ2a2 Y 2475,

5 TIVTHMEREREIMIEARANELIF— - NvrTT9
R R=¥— [T RHERRERBEICST 5 A OB

F1E [IFIELMEFEHE] (Criminal Justice Systems)
1 & (Introduction)

EHEOSEIL, ERMICERNREATH LD, #RICIIB L ZLROBEHEL D 5,
EHEBEBECL 220FRICb2h, 2095, 15RO I -0 v SFRER LR
BEROTVTRILENLZEELZ D > TVEDOPKEER (civil law system) & 2
Eru—% (common law system) DEFIETH S, KEERIEZ, I—u v
T, 6WRICHEMMLINO—<ELSRELLS - 19tISERILS hiz, Z0HE
X, 79 VRBE FAVETHE, aEyo—gRiE, 1RO v v OERY S 4
INLAF) RDOEEHICHTE D, SO 2008HER, P EDTEFEMITI, B

1) 9th Informal Asia-Europe Meeting (ASEM) Seminar on Human Rights, “Human Rights in
Criminal Justice Systems,” Strasbourg, France, 18-20 February 2009, Background Paper, by
Dato’ ParamCumaraswamy and Manfred Nowak, 2009, 88 pages. &f(Z2\>Tix Human
Rights in Criminal Justice Systems: the Proceedings of the 9th Informal Asia-Europe
Meeting (ASEM) Seminar on Human Rights, 2010, ISBN 978-981-08-6153-7.
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BT R LTREZE7 70 —F2bo T, LidWnz, E2ICh, FEWE
ERICRS L SREEHE (/Y #H, v X—, A AF208EHE) 25y, BUk
MEESICRSTREZTRLV LHESEROEFELS ), LEOENERICRETD
DLEEH B, I—0 v XHWTD, 75 Y RAEE FAVEETREN DY, K
REEEHIETH A H VP4 FETHBRIERD>Z D&

ERIZIX, Fu—nNYE¥—arEnyE{t (homogenization) A%F 3 F T HA,
BEHEMOBVEZDEL ZoTwh, 4 Fru¥— k2 KEO $ T2 ERER
e EHEOHRENTDbI, FIERLFRIOTNEVIRBICZoTWEDT, 5%
SEILTILV, ERNGEFHRO NI T4 v 7 RBRICIEbo Y, B
MEDTIVIT 4y 7 eBRZRATIVLENTT I THIRBBRIND L IHITLD,
RS L 7-EBSHERNCHE > T, AELEHEEZREO L LT 2EANEF->THY, —&
5 (congruence) 2 A TV5, HAWIIKEERLIEU—EREZINY AAZR
BWREBLZOREICROND L) IChoTVAEN, LidVE, HEN /T RIIK
RELTELL, —HOETRRANOLALDBDIZIEZ> TRV,

2 KEEEHIED X CFEREFEOEREL 25 3 T T 2 —&EH

(General Principles Underlying Civil and Common Law Systems)

AT, KEEHEL I o—HEOERNEZN L FREICERZ YT, HFHHA
PHENRETuE AL EHI N5,

KEEEFIETIE, ElLEICETINZEAEOTHENEEN AR (bodies) %EDY
EFpz L, EELZBENENTD S, EOLERII, ERBRSOEEL 2 2/8:EIC
RETEEEBRTIIDEEILNTVE, TN 27 7u—FOHE, &EH
RB—ELGENLZLDLLT, TXTOANL, ZOHEF - REIZOWTORKIHE) S
LeRD, BEHNREEZ52H2LIHILHD, 2F ), BEEZHBRTIHILIAIHL, K
iz, TEo—FHETE, [HAE (Gudge made law)| %, MEEICEAT, EEER
EEEZoTW5, BENTOXADHTIE, KEEHERR (BRENICEBHBINAILE
R ENRS X HI2) BEOBRICE T 2EROERER (centrality of the state) A
EO7atAIBITHEROEREFICKBINTVS, BERVHNEFHRLEIL, HiE
L, REPOAFITITLHD ) LTHRENATWS, ZhIIHLT, I3Ero—H#)
BT, NELOBFEZRLENVEICIZVEVISBERBLTEY, HHEZENIL
HEMICHD [7Ty34Y—] LLTEBTAMIOBHEZEBEL TV,

72 ZiE, ROE)IKBEEORKBE L RLTW A,

2) McKillop, B, “Behind the Faces of Justice”, (1990) 15 Bull AustSoc of Legal Philos 55 at 60
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-0y NREOHMEFROBELIE, KOLIBDDEEELRTVE, Tib
L BE REEBIUVRIMOPREENLZEL TRLHDDD 5 BH
(centripetal decision-making) # R R T2 Z &, FHHOHWETL IIHDMKEHE
EOBIRTY (BRHMOEBIIZER» S5 EMEND), HELHER=EHED
BEIBIN TSI & (the rigid ordering of authority). RERBMAIF T2
Z & (a preference for determinative rules)o AWML XHELREEVNERSINL Z
& (—HEEIHETHRO [HE (backbone) | TH Y, ERBBEICL2EEICL S
TORURZFHEE>TD), EFNEHRECKAFERIhL L, Zhid
ELREBHEZELBRAORY, B LUARFE L > THBIh TV T
to
s, I O—HEZOEDL ) LRI L IR TV,
EROMBEFHRO—B 2N GEEEEIIKBOHEICESES2H 517N
), RKOEZHHLEDLI TS, T4bb, BE REE RBELIURHM
DOREEL =1 THEZE L TRLONDD 5B (centrifugal decision-making)
2RDDT L. BRHUFTHRICBT 2R = EREEOBEIRBL»THE L, Tk
B —LhtFEhb I L (apreference for flexible rules)o —#HFMIZHYT S D
DRBNZ EEEDT, BHGERERPLERN 2BEIHNICER ST
Wk, DFNIARERASANDBRONLZ L, RENZEMRLVILD D,
EEAHEOMMEICES LI-MERRE L LTRAMNTE T2, 2F h vl
BRI ANADPMOFRTHRIY LB TULIELIEEE Sh, BRENE Ny 275
FEIAREE IhTwB L,
LdoT, IEVO—HIETIE, YHEEEEN - BHEROLNFFRL LY, X
BRIEHIE T, BEEERNTHE LN TS,
LUHEFROFHRTIE, FHREZFET S LTRHUNEOREINIEL, FHRIILEHC
FoTELLTETENS, ThICR2O00FANETNE, Thbb, H1ICLHEE
BiEOEE, 0% h, YHZFZ HITAHALTILB)HCOENENLERTLZ L
NTE, BOOLNLFREIHE > THFELRET LI ENTES, F212, YHEEHE,
2%, BEEFI EDOOLNFREERBAICHK ST, BOOEREREL, Thi
HADABERBLIARAT LI ENTELLWIRYET, Fh2#EDLHFRERIRNL
BRILRELAET 2. BHEORE, YFEMRELALBYIZ, 2D, UEHIUR

as cited in Inquisitorial Systems of Justice and ICAC: A Comparison (1994) Independent
Commission Against Corruption, Autralia [note 4] http://www.icac.nsw.gov.au/files/pdf/
pub2_5ql.pdf [note 5]
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LA, ZOFROBFELZBICHKIT2ILICH2, LdoT, BRHED
HEiE, HRNCREINZZERIOVTHET AT THoT, I72BL TREFEOBT
EENVTEITHEDTH-T, boldOFROAELZHMRTLIZLIZH S, FEREIE
L), BEOBRMALIDZY, EEOAELZHAET S LTI %V,

BHEIHTRTIE RPUER HoRRELT FREBFHRLFONIZLET, 3o
LEELRBREEA), CORAT, BREERI IE -0 YHEFEIT (party
prosecution) ¥ LT, [#HFFTFIT (judicial prosecution)] LFEEN BT LA2H 5,
EDX) SR ERTION, TOEHLLEDL S ITHIRED, LD XS Zil#%
EZRIREPIOVTR, BRUBC—EORBYVH S, FROEELHH5IE, HFM@HIC
o Thiah, HEANOERZVLEMDED T, RHUEIFERZIEL TEHLEL
KT 5, —HOETIX, BRHUEY, FHFHRZTITRILL, RHETOEEFHRICD »
»hb,

CDEIBRpoFTTu—F3E, NEFRICBIZEELAY BRHE, RE
B, FELBIVERE) OFEBEIETIHENLBEICOPET S, LT, KB
EHIETIE, REFIE, d3LAAMUTIEH S, MAKEICE > THRIEZST, L
Ko TERNLRBEHEZRALL, BEHELDI--RAIDTIRLE LV, ZOZLOR
BTH2H, BHABICRA) LT5ANE, KRFEXEERIC, [BRHUFOXY)T] 285
CEHBRDOLNDZ LICRY, BEMEE RIS U TRUFAORMLORAIZ, KEIZ
BEESNBZLIChD, ChICHLTIE Y u—HIETIRELT, BEREBOBRERE
T, BHUERICEL SN, BESKL I LIBEOBN XY ) TORIELEALRTY
5o BHBBELFALL, axru—FflETE EREREAD [H#LK (theBar)] 3,
KEEBHEOEL b, EHEORNIEL EHWLHRT LD TERLXFZ R
LTBY, HEMICHERLZXEALRLZL T,

3 MEFAEFR: YFEEER (BHER) MM ER (Criminal

Justice Procedure: Adversarial (Accusatorial) v Inquisitorial)

PDEDENIZIELT, AEFERICBVTD, KEEHEL I 0—-HETIEND
bbo bold, ELLOMETD, AELFRABUTHELHMRL, ERHWLRER
TOVELBMAOHHZRETIVLBELONT VA% LD LV RIBEMIZOVTEN
B, L L, BEIGETSZFRIGEVDH S, &) bIFMEFRETIE, MEFRIX
LUHEHEFFRI VDo LMAEN LD DL ENTEY, BELILKTY, BEOLNE
BHLAAHICBIAEMICES T TERNZEEEBRT 5, BHEEERIE, BE 2
¥, BHRZhZhyEshizplEobnt shTwa,
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(a) ##

ELL0HED, MEFRTRMICHST2HHIE, BETHI, LiTvwi, o
BTORVAHD, TEVO—HIETIE, LEIBRICERIN, H50IIBEIE
ERHMT AL, BEISEBIN, HERICOVWTHIRERY DY, 2o, BHLEFIREIC
BHTHIHETHNE, BEREGOP T ), RUMIITIHSI NS, BREEHZEBRVT,
BEOREIRBEICL o ThEh, REEFZORICZOERIIOVTRET ZEE
ZHY. BRI, BHAMII-oTHBEINS D, VIR EN S,

KEFoaxru—ETIE, REER, FAEEIZRFREREOTICH 2 BHRIE
BICE o TETTHAEBED—MTH S, BT, SHLIBMIROBVRETOL) %
NEOBBEA O 6N TwD, FHICIE (BEMICDD- LEBICALNS Z L12A),
—HWOEBTIE, REEL, BRMAEHLZRCT, BRICL-THDRALZ LIk,

BEREEVERFINLRTH, BAZARATRICEL D2 L) PICOVWTREE ICERE
DEBHIHRIN TS, TEYO—HETI, FRCIEFTEHEI2ORELDY,
BLCZOZ LPREFEEORRLREA TRV, BB, FROEW LMY
RET B720, BFEZWY TF2), BREEDLZVIERIIOVT, AHETORG| %
L7295, BHFEELRELLHEIIE, YFEAWHFIX, ZRhThOFRICE S id#R%E
RETHHEEGSH S, L L, REEL, BORBELLT HEMELRHELLL, A
ZEESETHERL, FWL, GYL, HHML, YABRETIHERZLOBEZIIA
ATVREV) PR YKERFIELZ D > TV, EBHTABETORATELROST D
2, PR b —OREILBNT, FROLDLI ZEREIIBCT, &L 50
HFEHLEFIGEREBART 2002 RO IFROBEHL NV — VDD B, S5, HE
FBEEANR, RBICBHTEEBI LS, BRELAET S, Lidvwi, axro—fl
BT 2 X ha#HobIciz, #EE - HEAFRBAICL > THEEZZI TR
BERENLRBICAFEND LB, PRAELRTHRELI2TMEL S L EDbN
TWwa,

KEEEFIE TIX, RIEBERIE, REE (public prosecutors) T 7 3HENHE (F&
¥ investigating magistrates) DARDEEIIRT %, BENF I LIRBEIRE
DERIEZ T, FAROINERITEAL & UBEEE OBGRX (BB interviewing) % 548
bo ZDE) ERE, —HERICENIN, BROKHOKBL 25, FBMEFH
HOELLOMIZE S THEH - FAEM LT, BROHOWHAHEZRARZ LI1Z, H
DEETH S, ZORT, BEHNFIZIRBERL, PUr2FBNTH LI LARLE

3) Rule 17, UN Guidelines on the Role of Prosecutors. [note 8]
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tEh, BFN) LK L) LBREORRZTEREDONE I VEW) ZETREL,
[EE] 2BHET 22 EARDLATVEY, RHNPRO—HERITTRT, FEMIC
BRSNS, LT, BAERIERBANEZ (, RRERDED T, 2k YIEVHEEOE
BOERIND,

BHREICBVT, BHEFEEAZAETE2EIPERET 57 RiBT 2L
M, BENEI-IRBESRET S, COLI) REFREICHLT, —HoXkEdk
FZOEE, £WIFED L IIMEMEF (full or mandatory prosecution) DEHI%E & o
TWwb, 2RI »2b 5T, £BETE, BREFIAHNOEE TH L O hREZITHE
LTWwb, YEFEHROELEIRLY, FREME, ANECTEFORBIIIHEDL
v, KBEZEOETOREEIR, 2T 0—0ELFLLBMICHY, REFOTICHE
EhTws, BEAFEE, RHMCET %,

FEANL, BUEBICLZHEAOBEMEZEDT, HOWANHAMTRICHSTHI LAt
TX, W@ALZFKRL, BEHL, EALEBMTLIL0TES, BEHFEILEIREED
BEISHLT, BE LFRTHILNTEZ, HERRIE, BEEROETE, WNEF
BBV TRIBEELREBELEION TV,

(b) ZHERE

KEEOETIE, AHFERIBENEICL>TEHEIIE, —BOETIEALEHIC
DVTREENBMT 5. ZHUNOBETHRAORAE (lay judge RHRB) »BmM¥
2%, BEBRHEIERLZERT 2, AHUTORYEORENL, BEN HBEH, HA
WEMLT, —#ERICEThEREHEL, ThSN0How A ERERL L
Thb, REBEICOAREANCDH, REFM (cross-examination) DHEFMIZZ <, ¥
BEOFTEZZTTHHENICEMT A ENTELRLTELV, ZhENERN AR
(BEFTIIBRAR) 2175 ILHFTE, CThHPRENLEELRIZTHEEDL D S,

aEyu—0ETE, Fhb I UFERORANIESNT, AHUFREILEFEFIIL-T
FHEEIIhDL, REEBIUREAR HOWIERTEREL TRAROERELE . &
ik, 2HSBRERNEOTTITOIEY, H2VERHE 1L LBEOT TTb

4) 7z 79 AMBHFRERSILE [FHEHFX, ERICH-S T, KEOHEBICL-T
HRLERTL2H0QBTEE2IT). MEZREDLILD, ThEBDLEVIEHHAETS.]
LEDTV A, [note 9]

5) 79 Y ATIR200IEDKET, FHEHFIRDL- T, AHHOBRBEOAFEZRET DI,
THHEHEICET 243 (uge des libertés et de la détention) ] LW I H LWEHOKRHE
H53H% 32 = L 127 o 72, See Criminal Justice Systems in Europe and North America (2001)
The European Institute for Crime Prevention and Control, Chapter on France. [note 10]



TR & AHE(2)

NEPIIBLCTRELY, REELREADL, ThEhOMIEN HRZFI &MY
WIZ, FERERHLT, EAZZHL, XEFMZITI. AHEREE, #EEANIHT2
PELZFHRERET 270, FHRUGERICHET 2 BHE»DHM S 72 HANC L - TH
BEIND, BHOFHRIE, FLLTHEEIRIILIZDLEN, REEILIIREAOR
EL-SHBEMEERYERBEACIoTEGENS, BHER, AKTAEILY
) -DOEBBRIT BELRFRIBLCEELR/ALPRICTILENHSH L EIC
BRoT, RHEVEMEHTICE LTS,

(c) &I &E

BEfOBRTH, KBEHERLEIEVO-—RTRERELS, KBEEOETIX, EfEY)
TEHEMNZ RO HAEROPNER, EELAAFRO—B2LT, BRHUECI>TEMT
ZRINLREERIR, BHECHBICEDONRTVWS, JhICiE, #HEADOILRE, %
BT AEER, FILOWREEE R EBEETNh S,

IEU—OETIE, ARIEREIZROLDIE, BETHLH, EULEMNZHRD
LZDEBHEOREATHY, CHIZOVWTHABRILELEEL Do TnD, ZESHh
HREBEFHIZ, KBEEOEOEALELLWIRYE, BEEIZEFIZEDYD 5 bIFTIE
Vv, YHFICLZFZMRERORMIZ, AHFRLESBEINTBY, COERRICRS
Twk, EANONY 2759 Y FICHT M, RIBTHIEHFTELRY,

L72ho T, BEFHEFROERNZEEIZ, BRLABAN, EELVIET LIS,
T72, FERICEEANOFEEZREL OO, FENIOBRENLHETTEREEDL LV
IDBDTHbD, UHFEROEZ, HEZRBRLBEAORLXFSHT, HELEEHT
BLVH ZEIBENTH S, TDLILRERIE, YHEFILI-oTRDI T ERSH
29 WFhOHELRER b OTIIRL, BEANCE > TAELTHREBRET L
3, 30y SAEFHORRLES>TBY, I1LOHIRTDH, RELFHRICETLE
B HIRNDOEEONRE o TVDE,

6) South African Law Commission, Discussion Paper 96, Simplification of Criminal Procedure,
para 2.10-2.11. [note 12]

7) Article 10-11 Universal Declaration of Human Rights; Article 14 ICCPR; Article 8
American Convention on Human Rights; Articles 7 and 26 of the African Charter of Human
and Peoples Rights. [note 13]
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4 MEERFELUEZIRHIEOEZOLNLIVOPDOES
(Some Perceived Advantages and Disadventages of the Inquisitorial
and Adversarial Systems)

UHAFRIIHTI2HHNCE, EELEDL ETHILHETEIZVEW) 22X
(Ebhd, FHROETE, UBEHICI-oTERSA, WLEFHIX, HEIIOWVWTOH
bR ) ORFEFRHNECHEBIINBICL I LEDLI LIS, BRIEEHRIZ, #
2 FELBET 2ERABHCEIATFER D 50T, HEORRIZBVWTEALTVS
EEbhTVE, Y ARKHEPER LT 5 HE R BERERE RA2003F121 ~
FIZBI2HF L LYHEERTFREILOBEEIRTRICERTLIHIREL -0,
BHEFRICBII2EERHL WIMEIZERL TTH o7z, TOREMIIT, FIFERE,
Lobiy [EBEL, FHRHT, EHBCZLVOTHLOEACHA»RTEELR
BLTBY], »o, [COHEICHTEAVCLOEHEELEL) L) Chok] L) A
Thole TORFR, BNAOEBRFEAEORK L VI % 272", BRISHERIC,
140557 - 72 HOFEL, HERAEREEZTC, BEEERS» O LYEZFER KR
L7zo BRZEHTIX, #EEHFICIZ2EECHTLIEEY, VBRI ORIELE
HEEBRL, #5E  HEAOHBLEAICH L THETIHBEBELZRLIEETLIHD
IVt ERLIHVHES,

LA Lt BiEF#H T, REIEHNEOHMAL IIRL S, REBEIILITLIZR
ROTHY, BECHTI2EBRIDLTNTHY, BMELERDEICIERYLSTONLE
BIXBEONTBY, Lz oT, MEFROEPEL 22 -HEEHIEIEL ZoTwh,
AR FHDBETIE R, BEHNESED FABIIIRL, Lo THEOERZA L
ERBIFEDA V87 Mk, BEFEHRICH LT, AHMFRTEEEOHEIEY
L2 Z0M, BEEZFRIBRCGENCESLENLILIIR B, 22T, beblidy
HEIROFRCTEBRSNTELEREED, BEEROFRTHEISELINE ) »
25, HEICZ-Tw5,

F-RofALHY, YHEEIERICOVWTIE, BHEAISRAFPREE B L2V
RS LI EHMEL SN, ZThPRIBEOBDLEEICE 2508 (b, BHEER
BHEEANOBRBEEZFIRTLZERAONATVS) SHEEL Sh, READOVEZVEEAR

8) International Commission of Jurists (ICJ) position paper on this subject - ICJ 2004 Annual
Report p. 147 [note 15]

9 ZOMBEICHETAELDTTVATIE [HHEWEICHT S| 2818k L7, Criminal
Justice Systems in Europe and North America (2001) The European Institute for Crime
Prevention and Control. Chapter on France. [note 16]
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T ERELZITONLVHEEANCOWTARERENME IR > T3, BEEHRTII,
Fhd & UHRICET 2 LB L L5, HEFEFD- LBBEZ DR

D, FHRODLBEBETIHAERIHEINE Y GERENDIEESIND) WD 2 45
FEROFHRT, BIVH)2REZAMTEL LS Tw5,

EOIHEFERIIN L TIE, MEFNEFRTEBEESE TS Z 5N R LR E
RONTWAEZEAMBEICZoTWEY, ZOMMEIRERDOh->0H5, BiEEH
DFHRTIE, LRFEFIE, RELOBELEFRIAFLTHERTEIEMNEZEDT,
MEHEAOAHFRICEENICHS T 2 EASEZD SN TV S,

EBRIZIZ, ThThoOBIEICIRBEZS Y, BT LHERIBHIN TS, L
2T, BEIHKL, BEIHMAT, »5VRBILTVEEVWIBELH S, 7,
AEHEL - FEYZBHLVIMED S5, NHEAESEICHT 2EEFES VTV
EVI)HE ERICH L THFBRLWHIEE & o TR WwE W) Rili, HEADHEFH
FTHIRBEE N TRV eI #H L LD H D) HhHb. ZLTREREZORSEZ T
FERLTVZ2WEV) BELERINA T,

5 HHERIEHIEOXIEMY: & E5)¥: (Efficiency and Effectiveness of
Criminal Justice Systems)

MBRRERIEORRM & £2ME, BRUE, REE, FEA BELLOBREOH
S hoTWDH, i, BBNE, TERIREIFTEL, REE LB F -2
bo ZD1zHIZ, ERZEELCHBANOEENI RO, FBERAOT=27 VDL bh,
HETENTVE, TOHIZOVT, A3 L=V T7ORABRERD LS IZBRRTW
%9,

RIEOEE IR, BHARELROELL, RADO_ALToEERMLAELRCL>
THR SN ZFBEOVD AL 5. REBITIRIEN CRE D - TEME %)
ZRHOTRINE, ILAELEVBEIALMST, RETERRVDOTRY
NE, 2RI BATDBIZDDLIZVET, Lo THEOXRIIBE VL
Y, RETHIHETHN, HEFZNISEEDLLVWERZEDNAZ LIS,
EVARNEIRY, BHPHTONT, TRAEREAZVWEIICT S I LZ, bh
bNITRTOHEETH 5,

L7235 TC, Hid, MEREHEICBIZRIBVEIZH > AZF &2 544
AERETAHLIIRELZTNELRST, )0 A bR Z0REERHEIICE:

10) Justice Fred Arulanandan on his elevation to the Bench address -1974 1 ML] p. xxii [note
18]
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¥T, EREEIIHST, BELOESLTEEOEENHEREIES X)) ITRELLITN
b hv, HEREOZDIBHFIT42FELOFLE2THI LD T2, BRH
OEN DD AHERHEOEE D DITRIPER,

6 /ME (Conclusion)

FEREREOREIZOVT, VF¥—F-S- 74 X¢tuanN—pF -R-T4 FF—
DRD & ) 1B RT3,

[HIE] L) BRI, BECAENLINTHLIILERBRL TS, 2%,
FERCEESH, REFFATYT, ELLECBDEf ATV LTVD, —&
BEOSEMEL V) bOREET S TAE, HEFAEICEDLLAN:bOITBIDS S
12, FHEHARL, RELLRTSTHY, RUELLHI)RIDOTH 2w, it
REDLXZOEBRTY, TONEFAEMEOL2E (HHVIITOEELREFICOWV
T&Z) 2EABRLIZY, HE LAY L2BDR RV,

X LI LMETEMESFEETZINE, ZhEGNTHICh7o TROIKFLRS
tit, 2hEnrHoHERENEC»PDLEADANEZ LOREREL TWEDNE
WIHIETHY, LX) REHONERERHETHLINE) L, LREZFETLS
BEAEST 2 BOBEENEELHFREIVIDBDTHENL VI HIZhIbIFTiEL
Vo BADHEFZBET LI LI, HROKBFORBREHFEICBVTIE, HIHIC
bHYVELYVDOILICR-TLEoTAIThYE, HHRELBRILTSZLICboLiE
ExPbRINELE SRV, Lad, BELOHOBITICES I TONERZEOLER
DVTNINFGIZTIREL, RENLEFETHYH) ZLBRFETHY, BE REE,
BHE, AELBIUHBTIBREZEDT, TXTOMSELERTIILIKRETH
%,

11) http://www.jrank.org/pages/858/Criminal-Justice-System.html. See also Brussels Working
Group Report on Rule of Law Guarantees - November 2006 [note 19]
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THHRIE & AHEQ2)

28 [HHATERLEROERZE®E | (Applicable International
Standards)

1 & (Introduction)

EOXZEIIHE ) REERHKXICB T HHFREMEIL, STIX MR HELTR
LT BFBIOVTERREINT VA2 ELRITNEL L2V, —H TR, ERED
BFIIHT HEOIEMLRREN DY, BRPLENOBRAOEEEDONRENDH S, 5T
X, BEEE - BEAN, ARREEHLVIIHNOTVELEZTLEREONRELD 5,
MERIEIEE, 2 BBEABITHH7z>o TRELATHREICS X 5%
HRIZBWT, EXEHNEMELTwsZlid, Bo& ) LTw5E, HIAFEDNIAR
W, EAEEARETIRER, Lo T, MECERT L LTHELRITE
HHVIRERHREZT72FIOVT, TOEMLEELRETZHENEDI ) b
DTHENIZLoT, @hrbhs,

2 MEEHBE (Relevant Treaty Provisions)

BHICERL, »5VIILREZIT-oTH, FRIZTT, EXNENLZEDILL DT
e EBED D VIIHIRO AKX, NEREOMIZEIT 5 AMEOREIZOVTHY
KOPEELZEXEXBVTVS, ABRHABOER, TobbRBMICHEIhLZVIE
i, EEOTRNSE X UCBHIHERICET 284 (BH#ERWICCPR) 9F&BI T
-0y ALY (ECHR) S5&ICEDOLNTEY, BHAHALBEOXER LR T
ZBRLELSAODY, »0, BOERNLRETH LY, Wi, HEAEMEICBY
THEMIETEIERLEFR TH S LEDLHTT, ZOEMI, BEHLZDDOTIEEW
7, PHEMOLREREL, EOBBEIC2EAOHHEAEY  EBEICHET S LITHL
T 5N TV 5, EOEEM 28T U - RHBESELET 5 2 L ~DOHEF (emparo
or habeas corpus) &, BERHICHHALICBVTCOIRIEELRETH ), RAFRBIC
BUTIEDIEILDRH LW NOMH LN TH S, BHEEDNIASN

12) Manfred Nowak, UN Covenant on Civil and Political Rights - ICCPR Commentary, 2™
edition, Kehl/Starsbourg/Arlington 2005, p. 211ff; see also Piter van Dijk/Fried van Hof./
Arjen van Rijn/Leo Zwaak (eds.), Theory and Practice of the European Convention on
Human Rights, 4® edition, Antwerpen/Oxford 2006, p. 455t %52 % [AHEHE] * 8K,
[note 20]

13) HRC, General Comment No. 29, UN Doc. ICCPR/C/21/Rev.1/Add.11, (31 August 2001), at
para. 16. [note 21]
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BICEEAORBICE NS L V) T 2ERTHE, HHIERDHIKIE, ROOEE
DBRBETHNAERNBRETOIIh, WEINLZHOPIZAPABLE L THEDLILIRETH
M HERDH D 2 L L TREL T3,

FEREFEICOXD0OHEIR, BMIORHAMICLAAELBHLZTLHENTH
A%, TEYU—DEMTIE, HEERHUEB LTI -0y RAESRP 6 KRIZED S
BELFHREZZIHHEATHLY, ChOoORBICHBMET 201X, HBEHESRY155K
BLUa—ay SAESRN 7 &ONEEOHERELE BNOLVED) THY, RIER
BHOBELME - C, NHEAEHECBIZBOEAICHZ2",

CDE) BPHICEIBEDIINCD, ERAESFHLHBBRNAEEYIZED HNT
WA AR, RRIE LT, BEE - HEABIUERAREZIZANCER SRS,
HHAELNRBICBVCREASBACLONIBVI A7 HHLI LIZELLT
225k, HHERN7RBLI I -0y NAESH 3 FICRET 2R £ 72 135%E
%, FEAENZLD LM EERL D BER F 23RS O IEICOWTRIZHEHF L 210
T b\, E51C, BHERMN26E, I—uy SAEEHEIZERESE 14 3—0v
NFFEFEHIBERIIED I ANEZIIEI L VP L IBRBTOENZ DL T, 2 LA
ETHBY,

3 V7 -0—IZBIFAHE#¥ (Soft Law Standards)

EBEL & CHIRDO NESHFICERILS W HE» OB L, —BIICFEEICBITS
MNEDOREDL, BEHICIIRERRICBT 2 AEORED HRP DL L DEICBW TR
MRBELRELTVAZLZ2ERLTY, BEEBIUHBLANVTOE T T 2 BE
2, BHEOEHMOBREDER*HREL, »2, BRETILDICRTON-EEIOBE
W R EPFAZ B A RB IR TER, Z0XH) Pl LT, ZHEOMBIZH
T 5 EE RS (19554) 1, #RBZBETORBRTOLBIRE L 5FE§ 5 %

14) Ibid. at para. 13 a. See also Nowak, ICCPR Commentary, op. cit., p. 241ff. ¥ RiIC BT 2 HE
FUZOWTIXE2E, [HEFCBT2HA] 2oV TIRESEL SR, [note22]

15) Ibid. p. 302ff. See also Van Dijk/Van Hof, op. cit., p. 511ff. [note 23]

16) Nowak, ICCPR Commentary, op. cit., p. 358ff; Van Dijk/Van Hof, op. cit., p. 651ff. [note 24]

17) #5%2M, [note 25]

18) See Nowak, ICCPR Commentary, op. cit, p. 157ff (torture) p. 597ff (equality). See also
Van Dijk/Van Hof, op. cit., p. 405ff (torture) and p. 989ff (non-discrimination). [note 26]

19) 72¢z2E [FAHECBIZAEICHT 2EERSRE (Resolutions of the UN General
Assembly on Human Rights in the Administration of Justice) | X 2T & IZ 3TV 5,
A/RES/62/158 (18 March 2008), A/RES/60/159 (26 February 2006), A/RES/58/183 (18
March 2004), A/RES/56/161 (20 February 2002) [note 27]
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# L 5EF (baseline reference) Lo/, EHIZ, U—TA Y THIBRTORED
M JFERNCEI T A2de 5~ (Beijing Statement of Principles of the Independence of
the Judiciary in the LAWASIA Region) %Y (1995%), /3> %07 Rl EOFTE)
JEH (the Bangalore Principles of Judicial Conduct) (20024F), /N> 4 u 7 FERIDIER
(Commentary on the Bangalore Principles) (20074E) 2%% 5%, ZDIIHIcd, &R
FLHLREOFOIH LV LREN STV 2 ERAORELER) ZELFUI DY, F
FELPRBEREYUTER CHERETFRICEDLL ST ST 2 ALBICANT SRk
RPEUD DD, BETIEWOBRELHNE ST, TOLHCHEL—HEDOY T} - u—
FEZ, MHEFEICBT 2 ERMERNORE EATREZENEEALE D 2TV,

4 BHEAHHEEBIVCYV I M -u—icBrsE#ED—EHE (List of

Relevant Treaty Provisions and Soft Law Standards)

(a) HEIBRAMESEHEB X UHIRAMESS (International and Regional
Human Rights Treaties)

@ TRHMKRPCBIEWHERNICE T 2 EBEHEA (19664F) International Covenant on
Civil and Political Rights

@ BEMN HEIWREXILWEFRICET 2 EEREHRY (19664 ) International
Covenant on Economic, Social and Cultural Rights

@ MNEEFIHBESRY (19664F) International Convention on the Elimination of all
Forms of Racial Discrimination

@ KHEHMWBESEK (19794) Convention on the Elimination of All Forms of
Discrimination against Women

@ HERMRUHDOREZ, JFENEM LR ZEOT 5 BER I ENCE$ 5 &8
(19844F) Convention against Torture and Other Cruel, Inhuman and Degrading
Treatment and Punishment

@ TFLrHoflcET 54 IREOHEMSLK] (19894E) Convention on the Rights
of the Child

@ EHREILOTRTOFEOREICHT 2 EBESH (200645) International
Convention for the Protection of All Persons from Enforced Disappearances

@ BEEZFOHERIZET 554 (2006%E) Convention on the Rights of all Persons with
Disabilities

@ I—uv X AMESH (19504E) European Convention on Human Rights
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@ HERUFENENL IR EED T 2B EIHEICHET L3 —0 v /3%
(19874E) European Convention for the Prevention of Torture and Inhuman or

Degrading Treatment or Punishment

(b) MERIEFHICEHTE 5585%¥ (Standards Applicable to the

Criminal Justice Process)

@ ZHHEDOMBIZHT 2 REEEHA] (19554E) Standard Minimum Rules for the
Treatment of Prisoners

@ HMBIUMOKRELR, FENENZ T /ZXRMLEEDT 2R F 7230 &HHE D
T oWwILAERETHZLICHTSEET (19754) Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

@ HHITENITEIHRE (19794) Code of Conduct for Law Enforcement Officials

@ HMBIUMOBRELR, FANENLTZIRMLEEOTLIH T ZEIHEA»LZ
HE B EE L RET L IHoT, Bk EORBBEMBRE ORI T
AEFMGEER] (19824E) Principles of Medical Ethics relevant to the Role of
Health Personnel, particularly Physicians, in the Protection of Prisoners and
Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

@ WHICEMmMTA2ADHEMOREICE T 5 RE (19844 ) Safeguards for the
Protection of the rights of those facing the death penalty

@ FIEDMIICEY AR (1985%) Basic Principles on the Independence of
the Judiciary

©® JHERIFBICHTAEESREEEBA (V- X) (19854) United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing
Rules)

@ NEBIVHENOEHOHEED-OOTREEAKA (19854E) Basic Principles
of Justice for Victims of Crime and Abuse of Power

@ FEoOMIZET 5ARH] (19854E) Basic Principles on the Independence of
the Judiciary

@ VALAIBBOWMBETILIZMNICBIZHOWEAOREDIDHDIELERE (1988
4£) Body of Principles for the Protection of All Persons under any form of

Detention or Imprisonment
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ENOEENB X UL ORI LS X REICET 2 KA (1989%)
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary
and Summary Executions

BB L 2ENOTEL L OKEOHAHICET 2 E4FA (19904) Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials
BEEROZENE T 5 EAREH (19904E) Basic Principles on the Role of Lawyers
BBEOZRENCHT 588t (19904E) Guidelines on the Role of Prosecutors
HHABEDLDNDEORED /2D OEESA] (19904) United Nations Rules of
the Protection of Juveniles Deprived of their Liberty
VEPRFORIED 72D DEEES (VY F- 4 FF4 ) (19904) United
Nations Guidelines for the Prevention of Juvenile Delinquency (The Riyadh
Guidelines)

FEHFNE B3 5 EE R A RERA Ryv— v X) (19904) UN Standard
Minimum Rules for Non-Custodial Measures (The Tokyo Rules)
MEKE»OHOWILAERETLHILICHTLZES (19924) Declaration on
the Protection of All Persons from Enforced Disappearances
ZHIHTE2RIDOWBEICE T 2ES (19934) Declaration on the Elimination of
Violence against Women

BB L UCoREL, FENENS 232 E2 T 28R 723 EORR
B2 EES X ORSICETAEE (£ 2% 77— WVER) (20004) Principles
on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (Istanbul Principles)

g—u v 2 \HEFRA (20064E) European Prison Rules
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# 3% [AHFwEEIZB1) 5 A#] (Human Rights in Pre-Trial
Detention)

1 % (Introduction)

AHR OB, HEFAEFRICBVTEDbOTEEL ORI IEETH 5,
—HIZBVWT, FRGLEELET, AETRLZDOOLAREHERL, EAMOHE
RLFBERIET S L3, NEREOHRLEEICL > TRARTH S, bk, B
B, BEBICLIARLYLTEH»LREINIEFZ DL, L) DbITEFEOHERLHD
HIEOMHOEEILICROTE, CORMNIEETH S, L5 TAHROBRREIZEH
e AR B X OCAHER#EIL, RO ELLBELFEBIIHTA2ARL, #EEOK
FRELONT VAR ERBRCMABILEEHHE LTS,

AHFBREL VI EEE, TITR BIEVEKRTEDITEY, BRICL2HEE
POMETY, BRYOBRBTORBHMICES T TOBBEET. SOBRBTORT RS
HOWEL, BRELYRIEOFICRR, BRMLAIEHNICESRICLIEILIZERT
BRWHEVIZEZPRZBNTE30THE72FIC, BICEILELZDLDTIED B,
BEEEOEAICHT2ROMLVEIRTH 2, Lo T, AN, ISR
B L TELhARZITNILEGT, BHEELEZBERERIORET L-ODOLERIRE
EETTH L) IEYRRESIR P2V,

2 & H R E B A% (Applicable International Legal
Standards)

HRARES114B L CEHHERNI4S 2 FHICED 2 BEHEEDOFANL, BEHIZED
SEAMCE o THERTH S LHREHEINS I TIIEIELHERE S NS HEF 2 BKT S
A, AHEHRREOTHICBCTHOWAIRBN L2EROMRELET 5. HEOZRDOKE
DEATHY, MEINTVIADEKREEEHMOEELREIZL S TERLELRLDD
TdHbo

(a) B, #EEBIUEHZ (Surveillance, Search and Seizure)

R RFEROBNC, LRRET oL VIBELZI AR, BE, WEOELL
EOFH7:0DARELNETLARIIENT, BRERLOMOBERBIC L 288, BE,
FRFRONRE %%, REDERCRKERR 2 LORENLETFHRIE, 77413V —D
BRI 2RA 2 THTHY, ZOL) RHBERZLLEDPLEIDICOVTUROEEIX
EHF L VD DT> RV,
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BHERMI7R2HICEI T, HBERECBTLE 7741y —DEANOTHIX, £
NOEENTHEHEIE, TEREHET2ENOOLDICEROPAICL > TIRIES
N-EREE GEEIRHA) CL2REICEDVT, »o, HROMUOHEH BV
THEBENTOIRAETL L, LEINODTHRESREY, I3—0 v X AEERHTIE,
BERBICI 23 -0y SAREFHENOTHBIH L TEEM L HAROFAM AL
CERLTWwA,

O EFOHENZLOREOERBEL RN T BRI, YRICERNNLERLE X,
WIS (HA RS FRITEN)?, 20k ) 2ERRBEYNAZ LA TES
HERLEAEZRELZTNER ST, BRICHT 250 0% R0 2 fREE & it
DHHENKFELZRELRITHTR S WD,

O RTHERIINTIEENI Y - LERTIRR WY, ZENET
BT 2+ R REFEES 2T IR 5 2WY, REREDHK & HFHPBE
HFOREHBBELXEOHEROD LW LHHIE, WAKOT A ML o TRENICE
HThb, URiE, TLELTHEE2HITL7:012, FENZEERR2IL) L5 I1RkD
ShTws?,

(b) FEWELEZIZBHCTCOME (Arrest and Detention in Police
Custody)

) = 5] 2 o Xk T 0 B B @ # FE Deprivation of Liberty in the Context of the

Administration of Criminal Justice

WAk HHHOHED, BEEFENEEZEOREIEICEDZITNEIR L, )T L
3, BRICEDALFRICESE, HLICHABKIZRKLTW), RARETH-772Y,
ABILTHo TR %LT, BROMHPOFEFIIRL LTENNTH-o TR %

20) See Manfred Nowak, UN Covenant on Civil and Political Rights - ICCPR Commentary, 2™
edition, Kehl/Strasbourg/Arlington, 2005, p. 400. [note 28]

21) HRC, Rojas Garcia v Columbia, Communication No. 687/1996 (03 April 2001), at para.
10.3. See also General Comment No. 16, UN Doc. HRI/GEN/1/Rev.4 (7 February 2000). [note
29]

22) See e.g. ECtHR, Malone v UK, Judgment of 2 August 1984, at paras. 67-68. [note 30]

23) See e.g. ECtHR, Klass and others v Germany, Judgment of 6 September 1978, at paras.
42ff. [note 31]

24) ChristophGrabenwarter, EuropiischenMenschenrechtskonvention, 3 edition, Miinchen/
Basel/Wien 2008, p. 217; In cases where a search warrant was missing the EctHR has
therefore exercised special scrutiny, see e.g. ECtHR, Cremieux v France, Judgment of 25
February 1993, at para. 40. [note 32]

25) See e.g. ECtHR, Keegan v UK, Judgment of 18 July 2006, at para. 35. [note 33]
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WO HHFEEORICB VT, HEERMISIEB LTI -0y SAESH 54 (1
<) &, LRIETOIRLOABHLRECDDZHE T IR EINELIT) OEF
ET 270 RETHEHAICIE, EHI-3WEEFELTVET, $212, #%L,
[ ] HBEELHERD 2R ERBOMAICHIRTAILEHNELADDOTER
FhEn o hw?, HRDAEEREICE T, #2IH L TERY 2 - BY2»ORAF
LEEVITOND LY, ZENLEHE - WEOV A7 2RANAROBDIZL, #WBCE
B R REERE B CEAN L FRORRE L 227,

BN AOHEA B X OBEHEEIC BT 5B rights of Arrested Persons and
Safeguards in Police Custody

EEEINAD, RRLBERL, FLT2%201F, FHOGERE2SHH) ZLATES
912, EROBH L EELORBIZOVWTHS ShRTEE S 2w, BEHERKYI
£2WB IV —0 v NAKHERNS £ 2EICINE, EHSNZAITIKRD &) 2R
Wb
O AFOHMEZELNBAT, FHOBHEZMS ShHHERY
@ ZFTOANEMTELISET, ZOANIHTHENOENEKELZ ELM MO SN

HAPY, oA, BRRNOSMOBICL, 2ShaThEg s Rn?,
@ EHZL, »o, ZFOAVHEMTELEET, ZOENLTHRHIIETONDHE

¥,

HEHPHESN2T SRS, 20, LREEXORAOEBEOMICE VT, BWkE FHk
BICRRELZIERD Y 2 7 3HDEV. #EMB L UORRE BRI T 5 AN 2 fREE
3, BEHEORNL BRI 2T IR SR, I—0 v ERIERES (CPT)

26) Nowak, op. cit, p. 226.:&#Ri%, FREOAEHRICL > TUT LDILERTRLERHTIIL
Vo i3V, AERFERE, SRORMIEENZHOBKRLE LD HLEHL TS,
See e.g. Luyeye v Zaire, Communication No, 90/1981 (21 July 1983), at para. 8. [note 34]

27) Pieter van Dijk/GJ.H. van Hoof, Theory and Practice of the European Convention on
Human Rights, 4" edition, The Hague/London/Boston 1998, p. 471ff; Grabenwarter, op. cit., p.
169. [note 35]

28) See e.g. ECtHR, Lawless v UK, Judgment of 1 July 1961, at para. 13. [note 361]

29) See e.g. ECtHR, Aksoy v Turkey, judgment of 18 December 1996, at para. 76. [note 37]

30) See e.g. HRC, Wilson v the Philippines, Communication No. 868/1999 (30 October 2003), at
para. 75. [note 38]

31) Ibid. [note 39]

32) Grabenwarter, op. cit., p. 172-173. [note 40]

33) Principle 13 of the Body Principles on the Protection of all Persons under any Form of
Detention or Imprisonment (“Body of Principles”), UN Doc. A/Res/43/173,9 December
1988). [note 41]
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PR H: & AHE2)
i, RO 3ODHEFMERICERLTWVEY,
@ EH - WEIhZAY, BOOBBRTZE=ZH (RK KA, HBEHEF) o
BERHS SN B HER®
@ FHIL LTHOLMFRELLYBETI2HENLEE, AELIEKEL, BERICHEL
LEEL, BEMTI VAL IMANICBVTLHELOLLEVERD RS
@ HWEINTVLIANHLETIHAEICE, HOMWEMLETZEM (BEBEFIEALE
MAREREZ LIBEEOIENT) CEoT, 222, BEITEOERO WL &1,
PREZILENZ G, EMIKET 5T
@ =5IIHEEE LOANIIDOVTIE, HSOEOHRREISERST 2 HEF
ZHITINR T, FHel - BR 2 REDS, BEREOMIZBW THEHREREZRILL,
BY BRI B LR T A0 TR ELRV, E)DITEELZDON, WEFOA
DEYVEDIEDOVTH—DEEMLIEHEELZ L TH Y, HEHANTEHRICHT2H
HRN—VERSTHY, BERY AXOBFH 2R (G - &) * Lty
BMEBHRCRET 5L TH Y, &6, BRIEOWBRN 2 L&MHX, BROEE
PEBNREEEboTVwAIERTHLRWEL EHHY, +HHKBOBRME b o728
W LEEDT, —EORBEEICAEBLEZTHERS 2V,
B2 2D X Length of Police Custody
HHERN IS IHBLII -0y SAHEEHNLSL3HIIEDS [AF] OEMZ,
B & N7 ADSEIE OB 5 24B5 B 5 © ASBE I DLPIIC BRI E £ - 3T E O W RNCE 13K

34) See for the following: European Committee for the Prevention of Torture (CPT)
“Standards”, CPT/Inf/E (2002) 1-Rev. 2006, at p. 6. [note 42]

35) See also Principle 92 of the Body of Principles. [note 43]

36) Ibid. Principle 93. [note 44]

37) 1Ibid. Principle 91. [note 45]

38) CPT “Standards”, op. cit., p. 9. [note 46]

39) 1Ibid. p. 7; see e.g. the CPT’s Report on the visit to Norway in 2005, in which it describes
an initiative by the Norwegian police for the general introduction of sound and video
recording of interviews in police departments, CPT/Inf (2006) 14, at para. 25. [note 47]

40) See Art. 10 of the UN Declaration on the Protection of all Persons from Enforced
Disappearance, UN Doc. A/RES/47/133 (18 December 1992) ; and Art. 17 (1) and 17 (2¢)
of the UN Convention for the Protection of all Persons from Enforced Disappearances (20
December 2006) (not in force). [note 48] _

41) CPT “Standards”, p. 15; for a detailed discussion of the standards of physical conditions of
police custody developed by the CPT, see Ursula Kriebaum, Folterpravention in Europa,
Wien 2000 (Studienreihe des Ludwig BolzqnnInstitutsfiirMenschenrechte), p. 282ff. [note
49]
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ENBZLEeBEEKRT Y, RELZOERLERIZ, ZhZhOFRI L ITEMNEE
WIBLTHEENERETH DA, I—ay S AERHFTIE, 79X FOEsICED
BBETH-TH, +9%RREH S TITLh 2 RPMOFESELILENE 00,
[R#E% | FAEREOEAN T oK RBRINLEI LRI LVERYELERTV S,
Brogan ¥ — AT, L7 oTI—a vy S AHERHFZ, FESEEZZIL2WT4H
L ORMBEEHEL TSI L, T — 0y S NS E DR 2 BRI A0 HIRR O Bk 5
LANTWVALARTVEY, REFRORE, HEMHED S OBNMRERAIERICBHE
BEICAEL TS L SNBA, I—0y AR, ZoMoEEMEEBKE T
BRI R AFEEEK X OWBEFAESYICKT 5 LHRLTWEY,

(c) ZAfmiHMZofks FsE LToXHEwE AHaifHzoRs
% (Continuing Pre-Trial Detention Alternatives to Pre-Trial
Detention)

BIAL & LT OAHH H#I2E Pre-Trial Detention as Exception

HR D R EEEEOHEMN I, ZENLEBHOMEIIHTI2ERNL2RERETH S,
BHOAERLEEL, AHITHREELRRT ILENHLPEI PLEETHORE,
BHEZ-RFREEORATH S, ERAEEL, AHITOFRINTH-T (B

HMESH 9% 3H), [-RENTEEV]Y, BRECOBEMRCAFOHHORENIC

42) Nowak, op. cit, p. 231; see also HRC, General Comment No. 8 (30 June 1982), where the
HRC limits the time period to no more than “a few days”, and HRC, Borisenko v Hungary,
Communication No. 852/1999 (14 October 2002), at para. 7.4 (period of three days too long).
[note 50]

43) ECtHR, Brogan and others v UK, Judgment of 29 November 1988, at para. 62; see also
ECtHR, Ikincisoy v Turkey, Judgment of 15 December 2004, at para. 102 (no “carte blanche”
in terrorist investigations). [note 51]

44) See e.g. Aksoy, op. cit, at para. 84. & ZAHI—u v /X AHEHKHFTIE, Branningan and
McBride v UK (Judgment of 26 May 1993) Tit, #EA&EEOBINE 2IEE & +5 7% REERH
B GRIHRASEFRI LA AL IR T 2 N A N 2 M f) & A REFHR X BFHATET
HHZE, EBERPKANCHEOEEZMOEL LN TELIL, EMICKET ST
X LEEDT) ICBLTE, FULROBEL A REEERE TT7 HHBESNE
LizZtid, 3—ay SABFHCBWTHETES LHRL TS (Ibid at paras. 59-60
and 62-65), See also the ruling of the House of Lords in A and others v. Secretary of State
of the Home Department, 16 December 2004, UKHL 56.

Zhi, PN ZEERP RO ONEBEETHoTH, I—uy NAEENSRICHbELZ L
12, B0 FER 28 L 2T uEs 5%\ (at para. 44). [note 52]

45) See Nowak, op. cit, p. 234; AMEBRHEAIZDOWTIE M. and B. Hill v Spain, Communication

No. 526/1993 (22 April 1997), at para. 12.3; see also e.g. Principle 39 of the Body of Principles.
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Bode, BHAEILCRRENRER HEOERFEHNIOLEL T L5 %EH
I, KHEHFOM, BEREEORBEGLAINEITHS, HHOMELZHET S
ToLBEAPHLIHETH- T, WAOFERIL, FHEOEEL LD L ) FHIROL
TVWFREBRIELRETH S,

SR OWEEE S 5 LB L R %53 % = & Assessing the Necessity and
Length of Continuing Pre-trial Detention

BEVFEEN L DDOTH S I L IAHR OMBE L BT &M Tlddh 5705, BREE
EITRTETREWY, FROBFE, PROERSLHAEOBUESLERT S L,
BB AMEREBIIE, ROBHFSNIINEZERT 244 BHNHL L LTWEY,
® MEOFERBEPIELY E 7213 [LHHRED, IPOHETIREIE L) 02V ER

T, HECHT2HEAPOERLBRE o TWBHE]

@ ERORRE, HEZLOHED LLREEE~OREEIETE LY
@ AT FEEEPIETEI LY

WEOHMIITEA72TEL L%z o3, BRI, RELRHLHET S
L ITHIEN L 2T hid% o awY, SERBEHANL W) 0, BROBHNOFHE
WO LTBRIN2TEE 620D, SIFRISH LTRIL 5 230 ERIZHEN

[note 53]

46) See e.g. ECtHR, Stégmiiller v Austria, Judgment of 10 November 1969, at para. 4; and
ECtHR, B. v Austria, Judgment of 28 March 1993, at para. 42. [note 54]

47) For an extended list of grounds justifying continuing pre-trial detention to the
jurisprudence of the ECtHR, see Grabenwarter, op. cit. p. 174; van Dijk/van Hof, op. cit., p.
494. [note 55]

48) See e.g. ECtHR, Clooth v Belgium, Judgment of 12 December 1991, at para. 40. [note 56]

49) See e.g. HRC, David Alberto CamporaSchweizer v Uruguay, Communication No. 66/1980
(12 October 1982) at para. 81.1; for the ECtHR, see e.g. Tomasi v France, Judgment of 27
August 1992, at para. 91 (threat to public order). [note 57]

50) See e.g. HRC,W.B.E. v The Netherlands, Communication No. 432/1990 (23 October 1992)
at para 6.3; for the ECtHR see e.g. Wemhoff v Germany, Judgment of 27 June 1968, at para.
14 (risk of suppression of evidence) ; and Tomasi v France, op. cit., at paras. 9295 (risk of
intimidation of witnesses). [note 58]

51) See e.g. ECtHR , Neumeiseter v Austria, Judgment of 27 June 1968, at para. 10; and B, op.
cit,, at para. 44. [note 59]

52) AHEBFEEZO—KER (HRC, General Comment No. 8 (30 June 1082) at para. 3)o I—1 v
7S NHEBRHIFT I DV Tid EC Wembhoff, op. cit., where the Court held that “an accused person
in detention is entitled to have his case given priority and conducted with particular
expedition” (at para. 17) ; see also more recently e.g. Imre v Hungary, Judgment of 2 March
2004, at para. 43. [note 60]
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THHALZDDTEIEL L 40Y, BREEESNBEVEL V) ZTTR’, BRZERT
AZENLLZEEALIZIAEVY, WEOHMOEIZ, FHORLBHE LT, $1F0
BRYESFT SN EREL TS, L ZITHEALOHRLBA»TONE ) AT H
BWNERBRE, HBFEETIHEASEbANIE, BT, SHICHET 280%
REICHE, EHICRBShaENEZAET Y,

G-y SAERHUTEANNEORE SN IRENHEH R THRL TV R
2, AFEICINE, BROEHES, BMEEORI BB X UBAREOTEICED
ZERESEREIIZSoTVA LI ICEDREY, 2L 21E, A=A MY T T2HEMUEICR
SNHEHEDr — 2120w, F—a vy S AERHNE, RELIFHEROBEREW
HRFTRINDE ) EHMOBBIRED AL VE LT, BABEIREIIHEL L&
oL HELTWAY, 20%, +—ZX M) 7RAERDEREBEL, ThZho
HHTHE2ERTAHAGCEH SN IR B0 GEANL DB ROBENYDH DY
BIEBEKR27H) ¥, 2hkT6 r AxBA T RbRwE LT,

AHRREORELS

HHHERG 9 4 3HICED 2 LHHORBUC T 2 HE X, BREOHHENTOHEH
BLS LW RBASOEEZRRE LTS, AMEREKIL, AmmEEoRguns
PEENRBETH - T, LEdb—ED0FEN RO ONIHELZTICHY, RREBEL
THRVWERNE, HEERYILIHDEAZHZLTuEVELTVAEY, LdisT
LV HREOS VS R B BHEICEDH Y. ErOFETHEIBRESH

53) The reasonable time criteria for pre-trial detention in Art. 9 (3) ICCPR and Art 5 (3)
ECHR is independent of the reasonableness of the delay before trial enshrined in the fair
trial provisions in Art. 14 (3-¢) ICCPR and Art. 6 (1) ECHR; see ECtHR's elaborations in the
Neumeister case. [note 61]

54) See e.g. ECtHR; see e.g. the ECtHR’s elaborations in the Neumeister case, op. cit., at paras.
1ff. [note 62]

55) BIHHEHMHIFIHEB LU T -0 v AEESN 5 5 3HIED 5 AN OMFEDOSEI 21
MoX#ld AHERNIARScEBITI—Oy NAELENG6FIHIIED S AHOSHEY
R E M L2 DTH S, See, eg. the ECtHR's elaborations in the Neumeister case,
op. cit,, at paras. 1ff. [note 63]

56) van Dijk/van Hof, op. cit., p. 496; also Grabenwarter, op. cit., p. 175-176. [note 64]

57) Stégmiiller, op. cit, at para. 15; Neumeister, op. cit, at para. 15; Ringeisen v Austria,
Judgment of 16 July 1971, at para. 107; Toth v Austria, Judgment of 12 December 1991, at
paras. 77-78. [note 65]

58) Human Rights and Pre-Trial Detention, Professional Training Series No. 3, United Nations,
New York 1994, at p. 15. [note 66]

59) I —u v s AMERHAT ECtHR, Dzyruk v Poland, Judgment of 4 October 2006, at para.
4]. [note 67]
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BN FRICHTA2EEN— NV XX, JLROERMELCILIESE OEREIHIG L TSt
CREBTLH2FEREZHART2HEEND Y, DNHAOBEMBEZEOABEROTHRENH S
EEEOTVAEY, 722213, B, HBER REPBRIESOZNELENHY, Zh
Hix, LELBEICVOTYH, AWEHEL#ITL-0I1IC, RENIr>ER—EL THE
ASNBFRERS WY, Z0 k) ZEFCHRERICG U ERRN 2501, 2006
FE0I—ay NFRAKNFI -0y NEAIRHLAZbOXH 2P, F7:, EEEWILE
MHR (UNODC) b, BEDOEFOREE %S L) L XHE LRI THLTVEY,

(d) 2w BITA2FERX EOMRERE (Procedural Safeguard in
Pre-Trial Detention )

A B PR # 4K Writ of Habeas Corpus

HHEERWOR4TEB LTI -0y SABEH S 4TI, 61T, [HEIREL
BPHBIBRICIR L 20 hid e ok w) EXx 2 E 20 ], HHOABEDOFHKRE -
EAE LOGEEIOS L CRIMIC L 2 B2 HN 2 RBO®ENTIT ) AGRES
ROBAZ RO LA ZREL TV 2%, RENSEOFAERET S, KE»D>EHH
LEEFHRLERT 5720, BRIz, AN, FLELELHECIRBAZELT
BREBRLZENTE, FL@FERFHNZE, FEMOBSHE~OME - FRIEES L
BINEESRWT, Ledio T, AGRESROESMIZ, MBS %21 50
WNKIERE) & ER R BB L 2T AL BHEICHEL TV 3%, FEALOE

60) BRIV — X (United Nations Standard Minimum Rules for Non-custodial Measures
(Tokyo Rules), UN Doc. A/Res/45/110 (14 December 1990)) £, [note 63]

61) EMICHTI2HIBEEORERSERBE (Annual Report of the UN Special
Rapporteur on Torture to the UN General Assembly, UN Doc. A/62/221 (13 August 2007),
at para. 58ff) M., [note 69]

62) See the Proposal for a European Framework decision on the European supervision order
in pre-trial procedures between Member States of the European Union, 29 August 2006,
206/0158 (CNS). [note 70]

63) See Handbook of Basic Principles and Promising Practices on Alternatives to
Imprisonment, UNODC, New York 2007; see also Alternatives to Incarceration, Custodial
and Non-Custodial Measures No. 3, UNODC, New York 2006. [note 71]

64) See e.g. ECtHR, Assenolv and Others v Bulgaria, Judgment of 28 October 1998, at para.
162. [note 72]

65) I —u v X AHEFEHFT ECtHR, Kampanis v Greece, Judgment of 13 July 1995, at para. 47,
3 X U Lamy v Belgium, Judgment of 30 March 1989, at para. 29. [note 73]

66) JEBILL, 17 B X 18, F /2, AMEEE L HRC, G. Campbell v Jamaica, Communication No.
248/1987 (30 March 19929, at para. 64. & SICHHERMI4E BdH) BLUTI—nv A
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ERMERDS, BERL, FLEKRERLIC, ZECBELRELTITORA L 2RE

THILHHETHE™,

B & URRELIER D2 Prohibition of Torture and Ill-Treatment
BHEERG 75 ERZLELH25BL03 -0y XAESHNIEICEDIEHB L

UZ oMo RELBHR ORI, BifEEs:, HERBEI I 2HHRNEODIIR

REZBIRVZZITIBEOGREH 0T, LYDIEETH L. NHROBMES

LT, HAFAZECASEOBRZMEHIIICHESLDIZ, TOALLOFHVLEZ

RYFAT2 BN TRNZOMORG2TH 22, BESATWEY, Lo T,

AR OWBELEET2EEN D BB, EEREIOMIL TR IThEELR

W, B S MBI BEA S SIS AL LEYDH LRI, BREN

TiR% L, MBEFROBRATITbhZ2IThELE6T, Lird, EELESRAT BEF

LIS, BT 5ZRBOOAEWTY, EMIZX o TRLRERIL, Vi ks FH

KKBWTH, FRELTHR) ZLRTERWY,

AHETHEC BT A ERICKT 5 £ DOMOPREE Other Safeguards against Abuses in

Pre-Trial Detention

BRIZIZMBEOBELALL, BWEELARELIHE D SRET 5 FHHN 2R

B, MIBFICIESAZHEICOEAINS,

@ MFRREIE, EMMLEFRRIFRLERL2TILZ6T, MHETOWEEICBY
TVEEPTOHORRELZIHR VA 2 SNz v) EFRVEDIE, FRHIZ, 2D
AEKHAETBI L™

@ HRBETAHAD HELTHEIRATVWEIE, BIU, HERICBEEINAZLE,
BHODBRT A2E=F (RIKE, KA, HHE) CHOLENS S L™

@ HIEMARICAFL-HIC, EMIICX58807%, »o, EXIRFINTDRELRE
2ZTAHEMDGHD L, ThiZiE, BRMBEEFAETLEEIE, ka v P F

W58 6% (3cH) 2R, [note 74]

67) JHERI18 (3), [note 75]

68) JEHI21, [note 76]

69) HMICHM T A2HNMEE DO —BRBE L (General Recommendations of the Special
Rapporteur on Torture, UN Doc. E/CN.4/2003/68 (17 December 2002), para. 26, at lit. (g))
2, [note 77]

70) Ibid. See also CPT “Standard”, p. 14. [note 78]

71) R 449154 UN Doc. A/Res/39/46 (26 June 1987). [note 79]

72) HRZIESH13%, F7/-, FRI33 [note 80]

73) JEHI16 [note 81]
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K=t V2 ROEMbETNEZ L™
@ TRTOWHMEFIIOWT, FMEEELERTHI LD

(e) Z2HRHWEDEH DRI (Conditions of Places of Pre-Trial
Detention )

B EEE ORI X 5 58I Segregation of Categories of Detainees™

EBROMEIL, BFRINZAFETLZARUREZI T2V THREZITTVWEAL
WIHMIZSEEDLVEIRVW 2 ZIT M A2 L2 ERLTWAE™, LT, HHE
HKI0& 2H (a) RZDEI»OEBRNY - RN 2 HEIE, SUHTOBINRE CHEN
REZF BB L ZTHTHILE2EDTVE™, 3 —u v SHBHRARANC L WZ,
ZHEA L b B R EBICBNT 5 2 L 2B AHEIE, FSAFZEDLNE™,

EHIZ, BFINLDER, E)DIBVILBICHLIDT, BRALLHSBEL TR
N hEn o w?,

HZEDWBLE 72 A8 Physical Conditions of Detention

BHEOBEREZOWEICHT 2 WAEMNZRBICHT 2RI, BROKEL, HB
BHWNI0R 1 HIED 2 BMBEEL ZOMKE NEROB AL O/ EH» SIRET
5o NHFEIOBMBEZONBRE L, 3k ARUREZZIITEENDLZLICES
TEREENTE LW,

WEINLDH 50NV TR L REEET ICNZ T, ERAELEZ, &N
ANCHBE S N AR BRI 2 KBLL T, KOFA%ED TV 5,
@ TX372F, PiufEid, HESICNETIILY
@ HRAEHYHI2LLTD, ZOHBROBEANT, HLETHHEITIT, HRER,

74) JEHI24-26. [note 82]

75) JEHI12 [note 83]

76) 5% [FHBH L AHE] Section III 68K, [note 84]

77) BEREREIEHEFAOFRIS (1) BLUAL—184 (2) (“Standards Minimum Rules, UN Doc
A/CONF/611, annex 1 (30 August 1955). [note 85]

78) ELEFEEEBAE (b) BL UG5 (1)o [note 86]

79 F—u vy BRI, BEEZESOEYE (Recommendation of the Committee of
Ministers), Rec (2006) 2. [note 87]

80) HHHERN10% (2b) H, REXEFRAORAS L RASS(2), I —1 v JHBHHAIL8S(C),
[note 88]

81) I—ua v HEBFHHENGS (1. [note 89]

82) 5% [MBATICHIT 5 AM] 228K, [note 90]

83) EEBEEHEBAIS6E & 0T — o v SFEFHERG [note 91]
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%% L #%) Restraints and Restrictions®
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HEBHBEZOERKICH T IEEL D o THREPOA L) HEHICEICHDOTRY
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5818 £ W4 Correspondence and Visits
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TS, SHEL OBMAE LT AHREY D o TWAY, LA L, TOX) RAEKR
BOBBIE, BERSNZELSRBMHEBRBECKADO LN EOTRINEE SRV,
B2 Solitary Confinement

84) EEREEEHAB0 [note 92]

85) ELEREEHEMAZ3 [note 94]

86) EMREEAERA22, I —a v HEHHEA40 [note 93]

87) EEREEHEHRAIL [note 95]

88) I —u v HEAHHTL [note 96]

89) I—u v HEFBAI.L [note 97]

90) EEBEEHEBAG, I —u v/ SHBRTHRI2638 & 181001 [note 98]

91) 5% [MBHICHBITSAHE] 2. [note 99]

92) ELEREEHEBAN27E X UHERZ6 (2) 2. [note 100]

93) EEREEEFN2E X Ura—o v FBFHEEY (a). [note 101]

94) EBERERLEFAI2 [note 102]

95) ECtHR, Vlasov v. Russia, Judgment of 12 June 2008, at para. 138; Pfeifer and Plankl v
Austria, Judgment of 25 February 1992, at para. 46. [note 103]

26



FH R & AHE(2)
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96) I —u v FEFHR24.2 [note 104]

97) I—uy SAEREKL I -0y S AERHE, 1950F03 —0 v SEFESFNICL-T
RIS NIz, 1998FEICRAEHEIBEEFICL->T, E—0 3 —a v S AERHFZTISKE
Eh7z, [note 105]

98) Van Dijk/van Hof, op. cit., p. 421. [note 106]

99) 7t ziX, EMEILZFRESOEERSHE (CAT Committee, Annual Report to the UN
General Assembly (concluding observations on Denmark),UN Doc. A/52/44 (10 September
1997) at paras. 181 and 186) £H8, [note 107]

100) 7:& 21X HRC, Polay Campos v. Peru, Communication No. 577/1994 (06 November 1997),
at para. 84 (incommunicado detention) % M, ¥ 7:, — #& & R20%5 (199243H10H )
General Comment No. 20 (10 March 1992), at para. 6 £, I —u v /S A#EHKHFT (ECtHR)
IZ2WTiX, Mathew v The Netherlands, Judgment of 15 February 2006, at para. 1028,
EHIC, BEICHETA2HBMEED 200851281357 v — 2 FAEHE] (Report of the
UN Special Rapporteur on Torture on his mission to Denmark in May 2008 (forthcoming)
B LUORSNHREE OE#EASEHE (UN Doc A/63/175 (28 July 2008), at paras. 77-85) %%
1 . [note 108]
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