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Comparative Law, Codifications, Customary Law,
and Mixed Legal Systems

International Conference of Japanese and Serbian Scholars
Belgrade, March 16/17, 2015

The visit is sponsored by Aoyama Gakuin University, Faculty of Law, Tokyo
The leader of the delegation: Professor Emi MATSUMOTO

Monday, March 16, 2015
10.00 — Faculty of Law University of Belgrade, Old Conference Room
Codifications and Customary Law

Yasunori KASAI (Greek and Roman Law, Tokyo University)
Topic: Nomoi and Kokutai (Constitution) in Japan

Emi MATSUMOTO (Comparative Law, Aoyama Gakuin University, Tokyo)
Topic: Boissonarde and Bogisic — A paraliel study

Takashi OKA (Civil Law, Gakushuin University, Tokyo)
Topic: The idea of Customary Law by Prof. Kenjiro Ume (1860 -1910, professor of
civil law and one of the three compilers of Japanese Civil Code)
13.00 - Lunch buffet
17.00 - Faculty of Philology University of Belgrade
Masumi KAMEDA (Slavic Language and Literature, Tokyo University)

Topic: " Nation-Building Cuit in Photography: Iconography of Heroes in the Soviet
Union and Yugoslavia"

Tuesday, March 17, 2015
10.00 - Facuity of Law University of Belgrade, Old Conference Room
Civil Law and Labour Law

Kozo OGAWA (Roman and Canon Law, Senshu University, Tokyo)
Topic: Sale and Customary Law in Japan

Masayuki TAMARUYA (Anglo-American Law, Rikkyo University, Tokyo)
Topic: Japanese trust law as an exception of Japanese civil law system ?
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11.30 — Faculty of Law University of Belgrade, Courtroom

Kazutoshi OHYAMA (Civil Law, Aoyama Gakuin University, Tokyo)
Topic: Retirement payment as a custom in Japanese law and insolvency

Caslav PEJOVIC (International Private Law and Comparative Law, Kyushu University)
Topic: Revisions of the Japanese Employment Law: Towards Greater Economic
Efficiency

13.00 — Visit to the Nicola Tesla Museum

14.00 — Question & Answer, Closing of the Conference

15.00 — Visit to the Institute for Compatarive Law in Belgrade
16.00 - Visit to the Embassy of Japan

19.00 - Dinner in Scadarlia Restaurant ,Ima dana“
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16 March 2015, Belgrade
Nomoi and Kokutai (Constitution) in Japan

Yasunori Kasai, Tokyo

Keywords: Kokutai, Nomoi, Codification, Customary Law, Mixed Legal
System, Legal Transplant

Key Persons/Data in Modern Japanese Legal History
1868 Meiji Restoration
Civil Code (MIMPO)
1890 OLD, Boissonade MI (1825-1910)
1898 NEW, Nobushige HOZUMI (1855-1926), Masaakira TOMII (1958-1935),
Kenjiro UME (1860-13910)
Constitution (KEMPO)
1890 OLD (Meiji) KEMPO Kowashi INOUE( 1844-95)
Yatsuka BOZUMI (1860-1912)
1890 Kyoiku Chokugo (Emperor’s Rescript to School)

1882 Gunjin Chokuyu (Emperor’s Rescript to Army and Navy)
1947 NEW KEMPO
Toshiyoshi MIYAZAWA(1899-1976), Tomoo ODAKA (1899-1956)

Kengyo (Clear Chant, Charm, Mythos)

Shinkichi UESUGI(1878-1929) Katsuhiko KAKEI (1872-1961)
Mikkyo (Hidden Wisdom Logos)

Tatsukichi MINOBE(1873-1948) Toshiyoshi MIYAZAWA (1899-1976)

Meiji KEMPO (my translation)

Art. 1 The Emperor of the ever-lasting single-lineage governs Japan.
Art. 3 The Emperor is sacred (divine) and cannot be polluted.

Art. 4 The Emperor as the head of state looks after the governance in

accordance with this Constitution.

NEW Constitution (from the Internet)
Article 1. The Emperor shall be the symbol of the State and of the unity
of the People, deriving his position from the will of the people with

whom resides sovereign power.
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Article 9. Aspiring sincerely to an international peace based on justice
and order, the Japanese people forever renounce war as a sovereign right
of the nation and the threat or use of force as means of settling
international disputes.

In oxder to accomplish the aim of the preceding paragraph, land, sea,
and air forces, as well as other war potential, will never be maintained.

The right of belligerency of the state will not be recognized.

I Introduction

1 The Constitution (Kempo and/or Kokutai) and Legal Transplant

2 Miyazawa‘August Revolution’ vs Odaka ‘The Sovereignty of Nomos’
II Kokutai as a Japanese Customary Constitution

1 Sir John’s “Our Unwritten Constitution’

2 Hozumi (elder)’s Ancestor Worship
III Plato’s Nomoi

1 Meanings of Nomoi

2 Education, Persuasion and Enforcement

3 Nomoi and Epitedeumata (consciously exercised custom)

IV Conclusion -A Constitutional Deal-

Select Bibliography (only those in English)
Baker, Sir John (2010), Maccabean Lecture on Jurisprudence, ‘Our
Unwritten Constitution’, read at the British Academy 24 November
2009, published in The Proceedings of the British Academy 167 (2010),
91-117
Dean, Meryll (2009), ‘Japan’, vol 3, 365-387, Katz, Stanley, N. (ed.), The
Oxford International Encyclopedia of Legal History, 6 vols, OUP,
New York 2009

Hozumi, Nobushige (1912), Ancestor Worship and Japanese Law, Tokyo

Ishii, Ryosuke (1980), A History of Political Institutions of Japan,
Tokyo

Ishii, Shiro (2007), Beyond Paradoxology, Tokyo

Kasai, Yasunori (2013), ‘In Search of the Notion of Aequitas (epieikeia)
in Greek and Roman Law’, in Hiroshima Law Journal, 37, 543-564

Plato, Laws (Nomoi), Opera V (Oxford Classical Tetxs)
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Comparative Law, Codifications,
Customary Law,
and Mixed Legal System

f Japanese and
Belgrade, March 16/17, 2015

Boissonade and Bogisic
— A parallel study-

Emi MATSUMOTO
Aoyama Gakuin Univesrity, Tokyo, Japan

Mondzy, March 16, 2015

1.
Aim of our visit

Comparative Law Project
Facuity of Law, Aoyama Gakuin University
Research Institute of Legal Cases/ Institut de Jurisprudence

“C ive study of Ci y law

from the perspective of Mixed Legal System”

Professor Sima Avramovic in fapan
January, 2014

« SYMPOSIUM AT TOYO UNIVERSITY
“THE TRANSFER AND TRANSFORMATION OF LAW™
s % By

+ AQYAMA SEMINAR OF COMPARATIVE LAWY
S. AVRAMOWIC, Bogisic and Japanete Clvil Code

"Comparative study of Customary law
from the perspective of Mixed Legal System”

*Mixed Legal System
*Customary law
*Comparative study
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[2]

Mixed Legal System

Narrow definition:
Combination of Civil law and Commaon law.

Wider definition:
Combination of any different laws

« Is Japanese law a mixed legal system?

MICHIGAN
LAW REVIEW

[ Tacan

il

fi
ik
fit
Rt
;H!IIE!II

i
ik
il
i 1t E

[}
; T

i
I

Juriglobe  University of Ottawa

tte:/veweluriglobe.cof

Five categories were selected for the creation of this Website on World
Legal Systems: Civil law, Commaon law, Customary law, Muslim law and
Mixed law systems, the latter referring not to a single system butto a
ccombination of systems.

* Serbia Civil law
slapan Mixed  Civillaw/Customary
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[3]

MIXED SYSTEMS OF CIVIL LAW AND
CUSTOMARY LAW

urna s

CUSTOMARY LAW SYSTEMS AND MIXED SYSTEMS
WITH A CUSTOMARY LAW TRADITION  (Juriglobe)

« Today, hardly any political entity in the world operates under a legal
system which could be said to be typically and wholly customary,
Custom can take on many guises, depending on whether itis rooted

f cancrets r mare Intelletuatly

s on piritual or 5. Be that as it may,
customary law (a5 2 system, not merely as an accessory to positive
law) still plays a sometimes significant role, namely in matters of
personal status, in a relatively high number of political entities with
mixed legal systems. This obviously applies to f African

but [s also the case, albeit under ver

15, as regards the law of China

Customary Law

+ 13 Japanese Law 3 mixed law of the Civil law and the customary law?

Comparative Law

* With which law?
- How?

2.
Boissonade and Bogisic
— A parallel study-
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H4k Ble

Valtazar Bogisi¢

* 20 December 1834
Cavtat, Kingdom of
Dalmatia, Austrian Empire

* 24 April 1908 (aged 73)
Elume, Austria-Hungary

Contacts with Japan

* Japanese delegation to the Expo at Paris met Bogisic at Consular’s
office of Japan at Paris; Bogsic, asked for advice for the future
codification in Japan, he told to exclude family law from the
codification of Civil law.

General Praperty Code for the Principality of
Montenegro 1888

* 1031 articles

= last chapter (Vill), containing about 50 national legal proverbs.

Code général des biens

pour la Principauté de
Monténégro de 1888 :
(rédigé par V. Bogisi) /
traduit par Rodolphe Dareste
Paris, 1892

hitp /fgaica bt fejark /121 4R/t

Reference by the Japanese legislator

« In preparation of 287 articles out of 1044 of Japanese Civil Code, the
General Code of Property of Montenegro was referred too.

f. Preparatory documents of Japanese Civil Code article by article

Contacts with Japan

* Bogisic and Masayoshi MATSUKATA (Expo Paris 1878)

+ Shigeto HOZUMI and representative of Montenegro(Berlin}
* Bogisic and Boissonade

* Bogisic and Kenjiro UME

= Serbian Code.~ Code 1 ]

= Bogisic's work on customary law and Study of customary law in early
Meiji Japan (Shiro ISHII)
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Gustave £ BOISSONADE
18251910

Legal advisor to Japanese
government:

1873-1895

Gustave E. BOISSONADE 1825-1510
Legal advisor 1o Japanese government: 1873-1895

+ 1873 came 1o Japan, at the age of 48, attached 10 the Ministry of hustice

+ 1874 started teaching at the Law School attached to the Minstry of
Justice = publication in Japanese of his lecture 1877

* 1876 worked also for the Ministry of Foreign Affaires, and for the Senate

+ 1877 staried drafting the Penal Code and the Code of criminal instruction

+ b camgieted in1 882

1879 started drafting the Civil Code

* 1880 lectures of his draft of the Civil Code at the School of Ministry of
Justice

* 1830 lectures at the Imperial University (Tokyo University)

Bi%EH Code Civil de I'Empire du Japon
+ 1879 drafting started
* 1830 lecture on the drafty

comtes
* Sutimse 1 the Commivsion of Jaganese membiry only. ot brpnsiation, inse tigation and
maatcaron

* 1889— "Debates on Codification”

+ THOO adopted by the Senate and approved by the Privy Council
Publication on April 21 (to enter in force in January 1893

* 1800 lecture on the Crwil Code at the imperial University

< 1802 {enacted by %)

+ 1893 Commission for the modification of the Code

+ Kecomplishment of the “Meiji” Code 1896, 1808

IBEE"Old Code” .~ "Code Boissonade”

+ ABW Persons
cMER Biens
- MAMIBIR Acquisition des biens
B BEEAROWERE (Wim~K128)
Acquisition au titre particulier
BB OEEAOREE v titre intégral
«MHERE Garantie
IR Preuve

A comparative aspect

* Who is the parallel to Boissonade?
* Which was the parallel country in Boissonade’s mind?
* With which country did Boissonade compare with Japan?

Further study of comprative aspect
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o st 0 A

Masaakira TOMII
Docteur en Droit,

Comparative aspects | 14 oo CTTENA
SLAVES MERIDIONALY

Pee—
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V. Bogisic
Questionnaire pour

Vétude du droit
cutumier

Vienne
1867

LET RS NY ¢ &
gl

Bogisic

Guide pour recueillir
ce qui g trait au
droit coutumier de
la nation serbe

Belgrade
1900
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Thoughts of Prof. Kenjiro Ume, one of the three authors

of the Japanese civil code, on Japanese conventions

Takashi OKA (Gakushuin University, Tokyo)

About Kenjiro Ume

Short history of the origins of the Japanese civil code

1. The first Japanese civil code, drawn up by Boissonade

2. Valtazar Bogisic as the author of the General Property Code for the
Principality of Montenegro

3. Legislative procedure during the creation of the new Japanese civil
code (Meiji-Minpo) after the controversy (Hoten-Ronso)

4, The study of Japanese conventions for the revision of the first
Japanese civil code

5. The passage of the second Japanese civil code (Meiji-Minpo) and its
great revision after the Second World War (present Japanese civil
code: Genko-Minpo)

Prof. Ume’s thoughts on Japanese traditions and conventions

1. On the criticism of the old civil code by adversaries (Enki-Ha)

2. On Japanese conventions and traditions in the areas of Family and
Succession Law

3. Respect for Japanese customary law in areas not regulated by the
Japanese civil code

An example of collision between codified rights and Japanese
conventions: The Question, whether a property and a house situated on
that property are one object or two separate objects

The final point: Prof. Kenji Ume’s work on the legislative process in
Korea and the study of Korean conventions

— 160 —



— 191 —

A Darlehen :43

N

Hypothek B
el

pd

eseitigung des | /

Hauses
C verlangen
Kéaufer durch
Versteigerung

von B

PN

B
/
7

C Gesetzliches
Erbbaurecht

14 T420L8MR/NOH 4T 420 LI 0F V102



Fo—7+—92 4% Hl15

Sale and Customary Law in Japan (Kauf und Gewohnheitsrecht in Japan)
March 17, 2015. Kozo OGAWA, Senshu University, Tokyo
Faculty of Law, University of Belgrade, Old Conference Room

I Fragestellung (Subject)
JapanischesZivilgesetzbuch (Japanese Civil Code)1898
Kaufvertrag (Contract of Sale)

Contractusconsensualis, Consensus

Il RechtlicheBehandlung des Kaufes in vormedernischem Japan (Legal Treatment
of Sale before Modernization)

1. AbneigunggegenRechtsstreit: eincLegende? (Dislike against Litigation: a Legend)
Edo-Regierung(Edo-Bakufu:Edo Government)
Richter in Edo (Edo-Machi-Bugyo: Judge in Edo)
VerordnungfiirBeférderung der Beseitigung von
RechtsstreitendurchgegenseitigenVerhandlungen (Aitai-sumashi-rei: Regulation for
Encouragement of Settlement of Litigations by Bilateral Negotiations)

KlagealsBelistigung der Obrigkeit (Action as Trouble of Authority)
Richter in Osaka (Osaka-Machi-Bugyo: Judge in Osaka)

Forderung von bestimmterGeldsumme (Debt of a Certain Sum)

Certapecunia

Litisaestimatio (Abschitzung des Streitgegenstades: Estimation of the Object of
Litigation)

2. KaufalsRealkontrakt
Vertragsstrafe(Stipulatiopoenae: Penalty Clause)

3. Termingeschift (Futures Trading)
Darlehen und Verkauf (Loan and Sale)

4. Immobilienkauf und Handgeld (Sale of Real Estate and Deposit)
HandgeldalsVerstirkung der verbindenden Kraft (Deposit as Reinforcement)
HandgeldalsVertragsstrafe (Deposit as Penalty)
HandgeldalsMittelzurAuflésung (Deposit as Means to Cancel)

111. Gedanke von contractus realis und Kodifikation (Idea of c. r. and Codification)
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Transplanting Western legal ideas onto the Japanese Custom of Inheritance
European Civil Code and Anglo-American Trust Law

Masayuki Tamaruya (Rikkyo University)
1. Customary law of inheritance in the late nineteenth century

(1) Family (ie) system in the Edo period (1603-1867)

- class system £} 53#fil: warriors - farmers - artisans -tradesmen

- family (ie) as a formal unit of social and economic activity: name, ownership, and business
- family head /53 as the representative of the formal entity

- The blood relationship is not crucial but there were local variations

(2) Meiji Restoration and the Meiji Government (1868-)

- abolition of class system

- family registry F &

- introduction of the Civil Code to negotiate with the West to revise the unequal treaties

2. The Civil Code and the Books of Family and Succession

(1) Japanese Kodifikationsstreit #3434

- 1890 Draft Civil Code IARi£8 - French legal scholar, Gustave Boissonade

- opposition from the English school: the historical school’s criticism of the natural law idea
- ‘Civil Code comes and loyalty loses (fidelity fallsy B3t TTEERS (BBINATR)

(2) 1898 Civil Code HFRik#4 and the systematization of the family system
- German Pandekten-style codification by Codification Research Commission £ #H &
- The family head 7 3 owns the family property and succeeds to the next A% 8#¢

- Male presumption of family property successor; upon marriage wife lost legal capacity.

(3) Overhaul after the World War I1

- New Constitution art. 24: individual dignity and equality of sexes in marital matters.

- Civil Code: abolition of ie system: no family property succession, equal status of the wife
- family registry: husband and wife as the unit of registration and not e (family)

- French ideal of equality (egalite)—e.g. forced heirship 3¢ 5> B2

— 163 —



Hho—7+—-54 4% H1FH
(2]

3. Trust law

(1) Traditional trust: Common Law and Japan
- trust law in England: creation of trust for the family succession purposes
- the trust property belongs to the trustee as a matter of law but to the beneficiary in equity

- Japanese trust-like device, ko #: community-based mutual fund

(2) Trust Act and Trust Business Act of 1922
- bond issues in London and the use of trust to hold collateral
- Law of Trusts for Secured Debentures (1905)

- codification of the general law of trusts: the Indian and the American examples

(3) Post-war development

- reconceptualization of trusts: law of obligation or law of property?
- no demand for the use of trusts for family succession purposes

- the rise of ‘trust banks’

(4) Trust Business Act of 2004 and Trust Act of 2006

- diverse use of trusts beginning in the 1980s: real estate investment trusts; securitization

- ‘commercial trusts' B YHEIE and ‘civil trusts’ RIHERE

- the law of trusts as a form of commercial arrangements: enterprise trusts; security trusts;
non-charitable purpose trusts; limited liability trusts; securitization of beneficial rights.

- These innovations ‘follow closely the type of change that common law trust jurisdictions

have recently considered, or soon will be considering’ -- Donovan Waters

(5) Interface between the law of trusts and the Civil Code
- “bequest for the family successor”: persistently used but the academics were skeptical
- Renewed interest in family trusts: trust for the benefit of the family successor

- Is the law of trusts contrary to odre public?

4. Conclusion

- Although family law does not travel easily, it does travel.

- Over long period of time, dynamic mixing can occur among different strands of customs
and legal traditions, creating unique set of law and practice.

- Many factors define the process: ideas, economics, politics, imperialism, patriotism, etc.
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Retirement payment as a custom in Japanese law and insolvency

March 18, 2016
Kazutoshi OHYAMA (Aoyama Gakuin University, Tokyo)

1.Overview of Retirement payment in Japan

An employee had worked the same company more than 35 years, he averagely receives
about 20,145,000 RSD.

The longer an employee had worked the same employer, the higher he receives
retirement payments.

If an employee voluntary retires, he receives smaller retirement payments than in the
case he is discharged because of personnel reduction.

2. Origin of retirement payments in Japan

)Compulsory Savings

Employers deducted his employees’ wages and made savings without employees'
consent.

Compulsory savings prevent the employees voluntary resigning.

i) Noren-wake, i.e. setting up a servant’s store with the name of his master

In traditional Japan, a servant had worked the store's master a long time, the master
allowed the servant to set up the servant’s own store with the same name of the
master’s store.

This custom changed, i.e. when the workers retired a factory, the employer gave him a
gift of money.

In this time,
a) Retirement payments weregrace of employers.

b) Employers have the discretion.

3. Before World War II enactments on retires payments

1)Reform of Commercial Code in 1938

There were voluntary reserves for employees.

But if the companies’ business once became worse, voluntary reserves for employees

could be used to compensate for the capital deficit.

So to protect employees, Japanese Legislator made the provision in the Commercial
Code to give employees' claims preferential rights (priority).

2)Retirement Payments and Retirement Savings Act of 1936
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The employer should deduct his employees' wages and make savings for each
employees, the savings should be paid to the employee when he resign.
But further the Act provided that employer should also make savings from his own

money to pay retirement payment, and the employer should pay retirement payment
to him from that savings when an employee resigns.

4.After World War I1

1Retirement payments used to be thought as the employees' right.
Because labor unions were stronger than former.

Postponed payment of wages or salaries

2)The old Corporate Reorganization Act of 1952

i)Original Provision

Wages or Salaries were one of administrative expenses, which are not restricted by the
reorganization plan, and are paid prior to paying ordinary claims.

But retirement payments were not.

According to the author of the Act, it was after confirmation of the reorganization plan
that the companies in the reorganization procedure could pay retirement payments.

iD)Courts’ opinion
The courts used to treat as administrative expenses all amount of retirement

payments of employees especially whom the trustee discharged after commencement of
the reorganization procedure.

But there was a problem for the employees who voluntary resign or who had been
discharged before commencement of the reorganization procedure.

i)Reform in 1967
a) General rule:

Retirement payments were one of the administrative expenses for an amount
equivalent to the total amount of the employee's salaries for the six months preceding
retirement or one-third of the amount of the retirement payments.

b) Exception:

To promote personnel reduction there was room to treat as administrative all amount
of retirement payments which the employees discharged by trustee had.
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. University of Donja Gorica
| 0 www.udeedu.me

International Conference
The Role of Law in the Era of Globalization
University of Donja Gorica
Podgorica, Montenegro

20 March 2015

Globalization is a process significantly altering the everyday of peoples’ lives and affecting the
way institutions function. All-encompassing changes can be observed in all of the fields, from politics,
economy, law but also in culture, sport, leisure and similar domains. Due to the fact that globalization is
making strong impact on economic, social and technological activity, law represents important segment
in influencinginternational structures, governance and legal systems at national but also international
level. The effect is a tremendous increase in international, regional and national regulation and cross-
national legal dialogue.

The aim of the Conference is to bring together the researchers from different fields to
contribute to the debate on issues concerning globalization and law. The topics cover areas that are put
under scrutiny by national and international communities and represent significant matters open for
discussion. The scope of studies is wide and multidisciplinary, covering aspects of national and
international law, mainly fromAsian and European perspectives and case studies. Some of the topics
relate tohistorical studies, looking into embeddedness of modern law in historical roots but also

covering different spheres of current problems and issues related to specific fields.

— 171 —



iig—7+—5 A4 4% H15

University of Donja Gorica
www.udg.edu.me

Agenda

10.00: Presentation of the University of Donja Gorica, introduction to the Campus
10.20: Opening of the Conference,
Vice Rector, prof. dr Dordije Borozan

10.35: Prof. dr Emi Matsumoto (Comparative Law, Aoyama Gakuin University, Tokya)
Boissonarde and Bogisic - A parallel study

10.50: mr Milana Cabarkapa (Company Law, University of Donja Gorica, Podgorica)
Veil Piercing in Montenegrin Company Law

11.05: Prof. dr Takashi Oka (Civil Law, Gakushuin University, Tokyo)
Korean Customs and Codification of Korean Civil Code by Professor Kenjiro Ume (1960-1910)

11.20: Doc. dr Jadranka Kaluderovi¢ (International Economy , University of Donja Gorica, Podgorica)
Globalization, Informal Rules and Development

11.35-11.55: Coffee Break

11.55: Meeting with the Rector of the University of Donja Gorica, prof. dr Veselin Vukoti¢

12.20 mr Bojan BoZovié (International Private Law, University of Donja Gorica, Podgorica)
Privatelnternational Law of Montenegro and European Private International Law

12.35: mr Branko Bo3kovié (Political Sociology, University of Donja Gorica, Podgorica)
Legal Framework onPolitical Parties in Montenegro: Populism and European Perspective

12.50: Prof. dr Caslav Pejovié (International Private Law and Comparative Law, Kyushu University, Fukuoka)
Revisions of Japanese Employment Law: Towards Greater Economic Efficiency

13.05: mr Mirko Dukovié (European Law, University of Donja Gorica, Podgorica)
Costs and Benefits of the EU Accession; Legal Framework

13.05-13.50: Discussion

14.00: Lunch

16.00: Departure to the airport
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Iinternational Conference
The Role of Law in the Era of
Globalization

University of Donja Gorica
Podgorica, March 20, 2015

Boissonade and Bogisic
— A parallel study-

Emi MATSUMOTO
Aoyama Gatun Univestity, Todyo, lapan

Monday. March 20, 2015

1.
Aim of our visit

Comparative Law Project
Facuity of Law, Aoyama Gakuin University

Research Institute of Legal Cases/
Institut de Jurisprudence

“Comp study of C y law
from the perspective of Mixed Legal System”

“Comparative study of Customary law

from the perspective of Mixed Legal System”
*Mixed Legal System

*Customary law

+Comparative study

Mixed Legal System

Rasrow definition:
of Civil law and C: [

\Wider definition:
Combination of any different laws

* I Japanese Law 3 mixed legal system?
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Juriglobe  University of Ottawa

hirp:/fweww juriglobe caf

Five categories were selected for the creation of this Website on World
Legal Systerns: Civil law, Common law, Customary law, Muslim law and
Mixed law systems, the latter referring not to a single system butto a
combination of systems.

* Montenegro Civil law
* Japan Mixed Civil law/Customary

MIXED SYSTEMS OF CIVIL LAW AND
CUSTOMARY LAW

CUSTOMARY LAW SYSTEMS AND MIXED SYSTEMS
WITH A CUSTOMARY LAW TRADITION  (Juriglabe)

* Today, hardly any political entity In the warld operates under a legal
system which could be said to be typically and wholly customary.
Custom can take on many guises, depending on whether it is rooted
in b concrete dally experience or more intel ih

based on great spiritual or philosophical traditions. Be that as it may,

customary law (a3 a system, not merely as an accessory to positive

Taw) still plays a sometimes significant role, namely in matters of

personal status, In a relatively high number of political entities with

mixed legal systems. This cbvicutly applies to a number of African
countries but ks also the case, albeit under very different
cittumstances, a3 regards the law of China or India, for example.

Customary Law

+Is Japanese Law a mixed law of
the Civil law and the customary law?

2:
Boissonade and Bogisic
— A parallel study-
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Valtazar Bogisic Valtazar Bogisic

* "a prominent follower of the Historical School”

* a pioneer in the area of sociology of law

* president of the international Institute of Sociclogy, 1902

* questionnuires for collecting lega! customs with about 300 questions
* 4 new ambitious questionnaire, which had 2000 questions

- 20 December 1834
Kingdom of
atia, Austrian Empire

* 24 April 1908 (aged 73)
Eiume, Austria-Hungary

General Property Code for the Principality of

Contacts with Japan

cts with Japa Montenegro 1888

+ Japanese delegation to the Expo at Paris met Bogisic at Consular’s

office of Japan at Paris; Bogsic, asked for advice for the future + 1031 articles

codification in Japan, he told to exclude family law from the
codification of Civil law.

* last chapter [Vill), containing about 50 national legal proverbs

. . Reference by the Japanese legislator
Code général des biens

pour la Principauté de . lc:\:r::v;;dm‘;fpi'::::;ck[lh:::ﬂd 1084 of apaness Gl Code, the
; . eral Code of Montenegro was referred too.
?A?Jtinegr%dg 18;9'}5/ cf. Preparatory documents of Japanese Civil Code article by article
rédigé par V. Bogisi
traduit par Rodolphe Dareste
Paris, 1892

HALEE 1S5S
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Contacts with Japan

= Bogisic and Masayoshi MATSUKATA (Expo Paris 1878)

= Shigeto HOZUMI and representative of Montenegro (Berlin)
+ Bogisic and Boissonade

« Bogisic and Kenjiro UME

* Serblan Code.~” Code Boissonad (Postponment champagne)

= Bogisic’s work on customary law and Study of customary law in early
Meiji lapan (Shiro ISHII)

Gustave E. BOISSONADE
18251910
Legal advisor ta lapanese
government.

1873-1895

Gustave £, BOISSONADE 1825-1910
Legal advisor to Japanese government: 1873-1895

1845 (Sorbonne)
+ 1849 licence en droit
* 1852 docteur en droit
+ 1864 agrégé
professeur & Grenoble : droit romain
41867 professeur agrégé 3 Paris : droit criminel, droit constitutionel,
économie politique

Works of Boissonade before coming to Japan

* De 'effet des arres dans la vente sous Justinien, 1866

* De la réserve héréditaire chez les Athéniens, 1867

* Le nouveau code civil italien comparé au Code Mapoléon, 1868

* La réserve héréditaire dans I'inde ancienne et moderne, 1870

* De laliberté de tester, m’z

* Histoire de 1a ré infl
économique, 1873 lpml de fA:ﬂdéﬂw]

* Histoire des droits de 'époux suivivant, 1874 (Prix de I'Académie)

morale et

Gustave E BOISSONADE 1825-1910
Legal advisar to Japanese government: 1873-1895

* 1873 came to Japan, at the age of 48, attached 1o the Ministry of Justice

- 1874 started teaching at the Law School attached to the Ministry of
Justice -» publication in Japanese of his lecture 1877

* 1876 worked also for the Ministry of Foreign Affaires, and for the Senate

+ 1877 started drafting the Penal Code and the Code of criminal instruction

* b romgpieted in 1 B82

+ 1879 started drafting the Civil Code

. ‘um lectures of his draft of the Civil Code at the School of Ministry of
Justice

* 1890 lectures at the Imperial University (Tokyo University)

Ei%ZH Code Civil de I'Empire du Japon
+ 1879 drafting started
* 1880 lecture on the drafts.
+ BBA test o the Code compbennd
+ 1889 Commantiry tompieted
+ Subamired 13 the Comminuon of [apanese members onty, for ransiaton, mvestigation snd
o camn
+ 1880— “Debates on Codification”
+ 1800 adopted by the Senate and lﬂﬂmnﬂbrtne wwcmml
Publication on April 21 (to enter in force in Jan
+ 1800 M!m!mlb(ml(nd!llm.hwuml
1802 {enacted by
* 1803 Commission for the modification of the Code
+ Accomplishment of the "Meii” Code 1806, 1898
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|6 B3%"0ld Code”.~ "Code Boissonade”

= ARW Persons

“RIZW Bians

- HARBR Acquisition Ges blens.
R-1 BrIeonfz (Min-~Fi2n;

Acquisition au titre particutier

W= AiES80DRME avtitre intégral

- RAIARIE Garantie

S1ERE Preve

Contacts with Boissonade

* Projet de Boissonade sent to Bogisic by the author, without any
previous communication
« Les lettres de M. Gustave Emile Boissonade 3 M. Koichi Soughimoura
Karuhiro Murakami, Meiji Law Journal, vol. 9, 2002

lettre de M. Gustave Emile Boissonade & M. Koichi
Soughimoura, le 12 février 1903

lettre de M. Gustave Emile Boissonade & M. Koichi
Soughimoura, le 12 février 1903

e e
ol ::‘:amkmmmm
b padedriac mes voeus de
v nouvel an el vous en offrant de ROUvEIUT POUr VOTFe voyage & votre séjour au
B d Wezique.
€ o0 e Que vous avet
g v i 0 & Ymo3hie pour fe Japon et
Fovoatonsn, o s o = . vout aves Ule 2 depui 9bsit Ge voi '
. o Bogssic, inistee de & Cest
_— L HFaoffertau
Wowse St o, 1V & Gttt et d et apon, By proget adopté
- S €N wguewr.
I el v ot T sokrtte, uaonoe
.C Qw a nég
parter.

lettre de M. Gustave Emile Boissonade a M. Koichi
Soughimoura, le 12 février 1903

(B¢ m'3 alors ploy M.Bognk. Fen ai écrit
dantle Mis 2 elle-Mime fat age
M. Oysma. anlyndﬂlw:«m(uemﬂihwnn

Wulwhwmww
b puis djouter que M Bopsic eut, unon de nationalté russe, su moins en
ordresy

serait vue d'un bon oeil.
Voyer. cher am, 1'ily 2 quelque chose 3 Raire,
Le Cte Matsukata 3 vu M Bogisi en 1839 ou en 1878 s ont beaucoup
causd. Maes ¢'est bien loind
souhas.
Votre afiectionné.

A comparative aspect

* Whois (he paraliel to Boissonade?
= Which was the parallel country in Boissonade’s mind?
* With which country did Boissonade compare with lapan?
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Further study of comprative aspect oo N

Compilers of the Civil mgmi
i o

SLAVES NERERALT

Masaakira TOMIl
Docteur en Droit,
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V. Bogisic

Questionnaire pour
l'étude du droit
cutumier

Vienne
1867

Bogisic

Guide pour recueillir
ce qui a trait au
droit coutumier de
la nation serbe

Belgrade
1800
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