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—H. Construction of Criminal Statutes—

402. The principles nullum crimen sine lege and nulla poena sine lege are well
recognised in the world’s major criminal justice systems as being fundamental
principles of criminality. Another such fundamental principle is the prohibition
against ex post facto criminal laws with its derivative rule of non-retroactive
application of criminal laws and criminal sanctions. Associated with these principles
are the requirement of specificity and the prohibition of ambiguity in criminal
legislation. These considerations are the solid pillars on which the principle of
legality stands. Without the satisfaction of these principles no criminalisation process
can be accomplished and recognised.

403. The above principles of legality exist and are recognised in all the world’s major
criminal justice systems. It is not certain to what extent they have been admitted as
part of international legal practice, separate and apart from the existence of the
national legal systems. This is essentially because of the different methods of
criminalisation of conduct in national and international criminal justice systems.

404. Whereas the criminalisation process in a national criminal justice system depends
upon legislation which dictates the time when conduct is prohibited and the content
of such prohibition, the international criminal justice system attains the same
objective through treaties or conventions, or after a customary practice of the
unilateral enforcement of a prohibition by States.

405. It could be postulated, therefore, that the principles of legality in international
criminal law are different from their related national legal systems with respect to
their application and standards. They appear to be distinctive, in the obvious
objective of maintaining a balance between the preservation of justice and fairness
towards the accused and taking into account the preservation of world order. To
this end, the affected State or States must take into account the following factors,
inter alia: the nature of international law; the absence of international legislative
policies and standards; the ad hoc processes of technical drafting; and the basic
assumption that international criminal law norms will be embodied into the national
criminal law of the various States.

406. The result of this difference has been well expressed by Professor Bassiouni,
expressing the view that,
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[ilt is a well established truism in international law that if a given conduct is
permitted by general or particular international law, that permissibility deprives
the conduct of its criminal character under international criminal law. But if a
given conduct is prohibited by general or particular international law it does not
mean that it is criminal ipso jure. The problem thus lies in distinguishing
between prohibited conduct which falls within the legally defined criminal
category and that which does not.

407. This exercise being one of interpretation generally, and of the criminal law in
particular, we now turn to general principles to consider the interpretation of the
criminal provisions of the Tribunal's Statute and Rules.

408. To put the meaning of the principle of legality beyond doubt, two important
corollaries must be accepted. The first of these is that penal statutes must be
strictly construed, this being a general rule which has stood the test of time.
Secondly, they must not be given retroactive effect. This is in addition to the well-
recognised paramount duty of the judicial interpreter, or judge, to read into the
language of the legislature, honestly and faithfully, its plain and rational meaning and
to promote its object. This rule would appear to have been founded on the firm
principle that it is for the legislature and not the court or judge to define a crime
and prescribe its punishment.

409. A criminal statute is one in which the legislature intends to have the final result of
inflicting suffering upon, or encroaching upon the liberty of, the individual. It is
undoubtedly expected that, in such a situation, the intention to do so shall be clearly
expressed and without ambiguity. The legislature will not allow such intention to be
gathered from doubtful inferences from the words used. It will also not leave its
intention to be inferred from unexpressed words. The intention should be manifest.

410. The rule of strict construction requires that the language of a particular provision
shall be construed such that no cases shall be held to fall within it which do not fall
both within the reasonable meaning of its terms and within the spirit and scope of
the enactment. In the construction of a criminal statute no violence must be done to
its language to include people within it who do not ordinarily fall within its express
language. The accepted view is that if the legislature has not used words sufficiently
comprehensive to include within its prohibition all the cases which should naturally
fall within the mischief intended to be prevented, the interpreter is not competent to
extend them. The interpreter of a provision can only determine whether the case is
within the intention of a criminal statute by construction of the express language of
the provision.

411. A strict construction requires that no case shall fall within a penal statute which
does not comprise all the elements which, whether morally material or not, are in
fact made to constitute the offence as defined by the statute. In other words, a strict
construction requires that an offence is made out in accordance with the statute
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creating it only when all the essential ingredients, as prescribed by the statute, have
been established.

412. Tt has always been the practice of courts not to fill omissions in legislation when this
can be said to have been deliberate. It would seem, however, that where the
omission was accidental, it is usual to supply the missing words to give the
legislation the meaning intended. The paramount object in the construction of a
criminal provision, or any other statute, is to ascertain the legislative intent. The rule
of strict construction is not violated by giving the expression its full meaning or the
alternative meaning which is more consonant with the legislative intent and best
effectuates such intent.

413. The effect of strict construction of the provisions of a criminal statute is that where
an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning
which the canons of construction fail to solve, the benefit of the doubt should be
given to the subject and against the legislature which has failed to explain itself.
This is why ambiguous criminal statutes are to be construed contra proferentem.

59) HHBAN 27 Ho
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